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Chapter 1:  Introduction 

This manual has been developed to provide good practice guidelines for Council staff in the 
use of contracts. 

Contracts of various types are used extensively in the local authority context to arrange for 
the supply of goods and services over a wide range of activities. 

It is essential for the integrity of the organisation that a consistent and legally robust 
approach is used in contracts administration and the correct type of contract is used that 
matches the “goods” or “services” being acquired.  This will in turn limit the risks and 
liabilities to Environment Bay of Plenty caused by “loose” contracts. 

The document is generally based on accepted practice within local government, tailored to 
suit the requirements of Environment Bay of Plenty. 

1.1 Acknowledgements 

This manual was developed in 2005 modifying manuals developed by Rotorua and 
Tauranga District Councils. 

1.2 Manual Review  

Financial limits will be periodically reviewed every three years. 

It is expected with use, parts of this manual will require alteration from time to time.  
Any alterations will be approved by management. 
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1.3 List of Amendments 

Amendment Date Description of Amendments Actioned 

 8/10/09 Full contract review  
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1.4 List of Abbreviations 

ACENZ The Association of Consulting Engineers New Zealand 
CM Contract Manager 
CPP Competitive Pricing Procedures 
EBOP Environment Bay of Plenty 
IPENZ The Institute of Professional Engineers of New Zealand 
LPC Lowest Price Conforming 
NZIA New Zealand Institute of Architects 

NZMP Standards Association Miscellaneous Publication 

NZS New Zealand Standard 
PI Professional Indemnity (Insurance) 
PL Public Liability (Insurance) 
QA Quality Assurance 
RFI Request for Information 
RFP Request for Proposal 
ROI Registration of Interest 
SANZ Standards Association of New Zealand 
NZTA New Zealand Transport Agency  
WA Weighted Attribute 

1.5 Glossary 

Client Representative: The officer responsible for managing a consultant contract. 

Contract Supervisor:  May be the Engineer’s Representative or another officer who 
is responsible for the day-to-day supervision of the contract. 

Designer:  The Officer who is responsible for preparing the contract specification, 
drawings, liquidated damages pre assessment, schedule of prices and estimates 
etc. 

Engineer:  The Professional Engineer, architect, surveyor or other one named or 
identified in the Special Conditions appointed by the Principal to act as Engineer to 
the contract.  The Engineer shall not be a body corporate or a firm. 

Engineer Representative:  The Officer responsible for managing the contract, with 
powers/duties delegated by the Engineer.  Generally this person will write the 
contract, and undertake the day to day supervision of the contract. 

Liquidated Damages:  A monetary amount agreed under the contract that specifies 
the penalty if a party defaults under the contract for completion by the due date. 

Sealed Contract:  A sealed contract is when affixing of the common seal is 
required. 
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Chapter 2:  Contracts Overview 

2.1 Definition of a Contract 

A contract may be defined as an agreement between two parties whereby money is 
to be exchanged for goods and/or services to be provided.  Two important elements 
of a contract are ‘offer and acceptance’ and ‘consideration’ for the goods or services 
to be provided.  It is also accepted that there is an intention to create a legally 
binding relationship.  

2.2 Contract Types  

Environment Bay of Plenty contracts can be generally grouped into one of seven 
categories. 

• Building, Civil Engineering and Construction; 

• Service and Maintenance Physical Works Contracts;  

• Professional Services Contracts;  

• Purchase of Goods, Materials and Equipment Contracts; 

• Community Grants; 

• Passenger Transport Contracts. 

 

Table 1 

Contract Type Used For Examples 

Building, Civil Engineering and 
Construction Contract 

Create new assets 
including replacing existing 
assets 

• Stopbanks 
• Pump stations 
• Buildings (including 

alterations/extension) 
• Navigational aids 
• Wetland construction 

Service and Maintenance 
Physical Works Contract 

Maintain existing assets • Mechanical repairs 
• Navigation Aids 
• Catering 
• Building services maintenance 
• Cleaning 

Professional Services Contract Design  
Investigation 
Advice 

• Consultancy 
• Financial 
• Architectural 
• Engineering (including flood 

modelling, geotechnical advice) 
• Air stack monitoring 
• Insurance brokerage 
• Public relations 
• Legal Services 
• Expert evidence 
• Expert assessment 

Purchasing Contract Purchases of specialised 
equipment 

• Computers 
• Vehicles 
• Field monitoring equipment 
• Electricity 
• Office Supplies 
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Contract Type Used For Examples 

Community Grants Supporting the community 
in environmental 
enhancement 

• Iwi Resource Management 
Plans 

• Environmental Enhancement 
Funds 

• Environmental Programmes 
Passenger Transport Contracts Subsidised transport • Urban bus transport 

 

2.3 Appropriate Documentation 

The key aspect of good contract practise is deciding and designing the type of 
contract documentation to be used prior to the contract being tendered and let. 

The simplest contract form is the purchase order which essentially establish a 
contract on a single sheet of paper. 

Generally speaking the more complex the service to be provided and the 
greater the risks associated with the work the more complex and thorough the 
documentation should become. 

Significant contracts need to be undertaken with full contract documentation in a 
“sealed contract” format to adequately cover the risks to Council. 

2.4 Competitive Tendering and Standard Procedure 

In general local authorities are expected to competitively tender their work.  It can be 
anticipated that local contractors, consultants and suppliers will seek to ensure that 
they get the opportunity to work for Council where public money is involved that is 
raised by local taxes.  It is also in Council’s interest to get the best value for the job 
so that more can be done for less. 

However the benefits of a competitive tender have to be weighted against the 
administrative cost to Council of tendering for small value contracts and the 
collective costs to Tenderers themselves of understanding the work required and 
preparing tenders when only one can be successful. 

2.4.1 Tendering Requirements 

Table 2 establishes the thresholds governing the choice of documentation and limits 
on tendering for Council contracts.  In addition, the establishment of the purchase 
order or contract, and payment authorisation, must always be within the officer’s 
delegated authority level. The thresholds are GST exclusive. 

In the case of contracts of a continuing nature, the total contract sum defines the 
tendering requirements, whether or not the contract term is greater than one 
financial year or crosses financial years. 
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Table 2 

Contract Type Value Limits Tendering Requirement  
Purchase Order Up to $20,000* <$10,000 single quote. 

 
$10,000 - $20,000 three 
written quotes. Close in 
Tender Box. 
 

Minor Contract 
(short form) 

Up to $50,000 Three tenders generally 
sought.  Close in Tender 
Box. Reduced assessment 
process. 
 

Sealed Contract $50,000 and above Public tender.  Close in 
Tender Box. 

Community Grant 
Contract 

Any value Approved by 
Council/Committee 
 

*Ensure the appropriate documentation is used for example if seeking a consultant for works   
under $10,000 use the short form agreement.   

2.4.2 Change to Contract Procedures 

Any decision to change the standard procedure (that is, not fully tendering, seeking 
proposals or seeking quotes) must be supported by a written rationale and this must 
be authorised/signed by the officer with delegated authority to approve the 
purchase order or contract.  Recommendation not to publicly advertise contracts 
over $50,000, must be approved by the Chief Executive. Possible reasons for not 
publicly tendering a contract or not obtaining the required number of tenders or 
quotes include: 
 
• Urgency 
• Specialised nature of goods or service 
• Availability of support service or spare parts. 
• Where existing/recent contracts can be extended or form the basis of 

negotiated contract. 
• Works needs high level of control. 
• Significant difficulty in establishing a reasonably accurate schedule of 

quantities 
• Work impractical for tendering where consequential, indirect costs would 

detrimentally affect the Council’s position. 
• Limited private sector capability. 
• Need to retain “in-house capability”. 
• Excessive risk in contracting. 
• Civil defence and emergency management during emergency conditions. 

The authorised documentation must be filed on the relevant subject file. 

2.5 Working in Association with other Agencies 
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On some occasions Environment Bay of Plenty works with other organisations both 
public and private to achieve results. Usually there is a share of costs.  If 
Environment Bay of Plenty is the lead agency and manages the contracts 
associated with the work it is appropriate then to use the contract standards 
described in this manual.  If another agency takes the lead role however it is likely 
that they will want to manage any contracts to their standard methods.  This is 
acceptable as long as their methods are not contrary to sound “public body” 
standards. 

2.6 Use of Contracts Proposed by the Contracting Party 

On occasions a contracted party will propose using their set of contract conditions.  
This can save significant costs in contract preparation but should be treated with 
extreme caution as the proposed contract may well favour the contractor’s interests 
rather than Environment Bay of Plenty’s.  Approval to use a “contracted party” 
supplied Conditions of Contract should be obtained from the Chief Executive. 

2.7 New Zealand Transport Agency Contracting 

For all physical works or professional service contracts, which are to be wholly or 
partly funded by New Zealand Transport Agency, tendering authorities are required 
to comply with the provisions of the Competitive Pricing Procedures (CPP) Manual, 
Volumes 1 and 2.  This manual makes reference to the CPP Manuals. 

In the Regional Council context these contracts will relate primarily to urban 
transport and land transport planning projects for example, evaluation of barging 
logs from Te Kaha. 

2.8 Managing Risk within the Contracting Process 

Contract managers need to be mindful of matters that can present risks to the 
organisation in terms of how contracts are processed or the content of the actual 
contract.  Assistance should be sought if potential risks are identified.  

2.8.1 Conflict of Interest 

Perceptions of conflict of interest are one of the biggest areas for complaint over the 
fairness of tender processes. 

A conflict of interest can occur or appear to occur when people are able to influence 
the requirements, the evaluation criteria or the way the selection is made for a 
contract.  For example in the tender process an employee, employee’s family or 
personal associates can have a vested interest in the outcome of the tender 
process. 

All potential conflicts should be declared as soon as they become known so 
that they can be managed in an appropriate way. 

How conflicts are managed depends on whether the conflict is real or perceived. 

A conflict should be considered real if the person involved would clearly benefit from 
a particular decision.  If the conflict is real, the person may be removed from the 
situation to prevent them influencing any decisions.  If this person is the only one 
able to provide essential information or knowledge, then this person’s role may be 
restricted to providing this on a factual basis.  In this latter case, a team or peer 
review should be carried out to confirm that no bias was introduced. 
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If the conflict is perceived, the action taken will depend on the sensitivity of the 
situation.  If the situation is such that the decision is likely to be subject to a 
challenge, the situation should be treated as if it were real. 

2.8.2 Councillors’ Interests in Contracting with Environment Bay of Plenty 

Section 3 of the Local Authorities (Members; Interests) Act 1968 prohibits 
Councillors from entering into contracts with Council in which they are “concerned or 
interested” if the total of all payments made exceeds $25,000 in any one year. 

Before entering into any form of contract with an Environment Bay of Plenty 
councillor discuss the implications with the Chief Executive. 

2.8.3 Contracts versus Employment 

A contractor’s relationship with Council entails different rights and obligations than 
an employee’s relationship. Contracts should not be used where the relationship is 
effectively that of employer/employee.  The following table is a guide to the major 
differences between a contractor (contract for service) and an employee (contract of 
service): 

 
Contract of Service (Employee) Contract for Services (Contractor) 
This type of contract exists where a person is 
employed to work for an employer for hire or 
reward as part of that employer’s business 
and under the employer’s control.  Features 
tending to indicate a contract of service are: 
 
 
• The parties state their relationship to be a 

contract of service. 
• The employer determines ‘how’ the work 

is to be carried out. 
• The employee must carry out the work 

personally; they may not delegate or 
subcontract it. 

• The employee carries out the work 
exclusively for the one employer. 

• The employee, whether skilled or 
otherwise is an integrated part of the 
employer’s normal business activity. 

• Payment is by wages or salary paid on a 
weekly, fortnightly or monthly basis. 

• The rate of pay if typical for an employee 
of that type.  

• The employer pays the ACC levies in 
respect of the employee for work related 
accidents. 

• The employer deducts PAYE from the 
employee’s earnings. 

• The employer provides tools and 
equipment or monetary compensation. 

• The employer specifies hours of work. 
• Time off for holidays and sickness are 

paid.  

This type of contract exists when a person 
agrees to carry out work as an 
independent contractor, not as a part of 
the employer’s business or under the 
employer’s total control.  Features tending 
to indicate a contract for services are: 
 
• The contractor determines ‘how’ the 

work shall be carried out. 
• The contractor may arrange for 

another person to carry out the work 
by subcontract or otherwise. 

• The contractor can or does carry out 
work for more than one business. 

• The contractor’s work is often 
specialised and is not part of the 
business activity.  

• Payment is by lump sum or by 
accounts presented at intervals. 

• The rate of payment reflects charge 
out rates for contractors. 

• The contractor pays own ACC levy. 
• The contractor has responsibility for 

own income tax liability. 
• The contractor provides the 

necessary tools and equipment. 
• The contractor has freedom to 

organise the performance of the 
contract. 

• Contractor is not paid for time away 
(such as sickness or holidays). 

 

The complete guide to engaging contractors and subcontractors, EMA. Printed May 2006. 
 

For a contractor (contract for service) use the minor professional service contract 
(chapter 7).  For an employee (contract of service) please contact the Human 
Resources section for assistance.  Note that a contractor may be paid through the 
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Payroll Process to meet IRD requirements.  This does not imply an employment 
relationship. 

2.8.4 Consideration of All Risks 

In some cases consideration of factors other the specific financial value of the 
contract will be of more importance. In developing the contract documentation it will 
be important to consider what other factors may have a bearing on the contract 
relationship and future actions. Such factors may include: 

• Future liability for poor performance/advice that may rest with Council; 

• Future maintenance costs; 

• The cost of any ongoing/downstream commitment (such as upgrading 
associated with a product). 

2.9 Tender Invitation Systems 

2.9.1 Invitation to Tender 

The normal method of identifying prospective Tenderers shall be by: 

• Public advertisement 

• Selected Tenderers 

• Pre selection of Tenderers (public advertisement leading to selected tenders). 

2.9.2 Public Advertisement 

An invitation to tender shall be placed in the “Tenders” column of the appropriate 
newspaper(s) and into the Local Government Online tendering portal. All physical 
works tenders should be circulated to the Tenderers Gazette. The essential features 
of the advertisement are: 

(a) Contract name and number. 

(b) The target works or service providers. 

(c) Brief description and scope of the contract. 

(d) Where tender documents can be obtained. 

(e) Non-refundable document charge (if applicable). 

(f) Contact during tender period and their contact details. 

(g) Closing date and time. 

Additional information may include: 

(a) Process to be followed and any limitations on contractual obligations. 

(b) The form of submission required; and 

(c) Where and how submissions should be given. 

For a standard advertisement template see Form 4. 



Environment Bay of Plenty 11 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

The extent of advertising should bear a relationship to the size of the contract.  In 
general, large contracts should be advertised in the NZ Herald and the regional 
newspapers on at least two occasions.  Small contracts need only be advertised 
locally in the appropriate regional newspaper. 

Alongside newspaper advertising, Environment Bay of Plenty will also be advertising 
tenders through the Local Government Online electronic tendering portal.  The 
advertisement and tender documents are entered into the internet interface and 
interested suppliers can download the documents online. 

2.9.3 Selected Tenderers 

For works and services not subject to New Zealand Transport Agency’s Competitive 
Pricing Procedures Manual (CPP) at least three tenders shall be obtained 
(assuming there are sufficient Tenderers capable of undertaking the task).  It is 
important, however that no suitably experienced local contractor (or consultant) is 
excluded from tendering. 

For New Zealand Transport Agency subsidised work, selected tenders may only be 
invited for: 

• Physical works valued at less than $50,000 where a minimum of three quotes 
shall be sought, and 

• Professional services valued at less than $50,000 where selection of at least 
three consultants from a register shall be made (refer s4.3 NZTA CPP 
manual). 

2.9.4 Pre-Selections of Tenderers 

This method is not appropriate for New Zealand Transport Agency CPP works and 
services. 

There are three approaches to pre-selection of Tenderers. 

(1) Registration of Interest (ROI) 

This approach involves public advertisement and selection of suitable 
contractors (or consultants) for subsequent pricing of the tender documents 
from those registering interest, based on data provided. 
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One of the reasons for favouring this method is that Tenderers with less than 
satisfactory track records can be eliminated from the formal tendering 
process.  Registration also reduces the number of Tenderers pricing the work 
and the length of time taken to tender.  This method also assists in identifying 
suitable Tenderers where the work to be tendered is of a specialised nature. 

 

Figure 2.8.4(1) – Registration of Interest 
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(2) Request for Information (RFI) 

A RFI is an invitation to submit preliminary information relating to the products 
or services available, on the basis of an invitation document, which defines the 
desired outcomes from the proposed contract.  From the information provided 
a tender document can be written and selected Tenderers asked to present a 
formal tender proposal. 

This approach normally applies to the supply of equipment and materials and 
is commonly used in the computer industry where a diverse and specialised 
range of products and services are available. 

 

Figure 2.8.4(2) – Request for Information 
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(3) Request for Proposal (RFP) 

A RFP is an invitation in the form of a brief to submit preliminary proposals 
providing Tenderers with the opportunity to propose innovative solutions and 
methodologies as well as establish their contracting (or consulting) 
capabilities. 

This approach would typically be used for design and build projects or where 
innovative funding arrangements are called for. 

The documentation received from the successful pre-selected Tenderer is 
included within the contract documents. 

Note that for some organisations a tender has the same meaning as a 
proposal. 

2.10 Tender Evaluation Methods 

2.10.1 Selection of Tender Evaluation System 

All tenders shall be evaluated using the method identified in the Conditions of 
Tendering in the tender document.  Only tenders which meet all tendering 
requirements shall be evaluated.  Every contract is unique and there are no absolute 
rules for the selection of the appropriate tender evaluation method.  

Generally maintenance and construction works will be evaluated under the Lowest 
Price Conforming (LPC) method and professional services under the Weighted 
Attribute (WA) method. Where the project can be clearly defined and is of specific 
duration and product orientation then the LPC method is most appropriate. For 
service orientated or complex contracts or where risks associated with non-
performance are greater, the WA method is relevant. The Transfund New Zealand 
Competitive Pricing Procedure Manual is adopted as the basis for tender evaluation. 

2.10.2 Reduced Assessment for Mid-range Contracts 

For contracts up to  $50,000 three tenders should generally be sought. The method 
of evaluating these proposals should be determined ahead of time. The attributes 
listed in section 2.11.3 should be considered for the assessment. An assessment 
panel is not required but the decision that is made and the reasons why should be 
recorded and approved following delegation limits. 

2.10.3 Attributes 

Common to the above methods of tender evaluation are the Tenderers Attributes 
described in Table 3. Attributes must be measured and deemed to be satisfactory 
prior to the acceptance of price and only the attributes listed in Table 3 may be used 
in the tender evaluation subject to the conditions set out in this section.  Not all 
attributes will be needed, on all contracts.  It is important that an evaluation is made 
of what attributes are important for each particular contract. 
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Table 3 

Attribute Definition Comments – General Comments - specific 
Relevant Experience The Tenderers previous experience, 

particularly in technical areas 
comparable to this project. 

This relates more to the tendering company than 
to the individuals within that company, however 
the actual distinction may at times be less than 
precise. 
In the case of newly formed firms or consortia, 
consideration may be given to the relevant 
experience held by named personnel who are 
proffered for the project, thus avoiding exclusion of 
new firms into the market. 

Recent Experience is much more valuable than historic 
experience. 
Has the Tenderer undertaken this type of work before? 
Can the Tenderer readily adapt existing experience to 
this type of work? 
Is the Tenderer able to make the change from large-
scale to small-scale work, or from one large contract to 
many small contracts, or vice versa? 

Track Record The Tenderers record of completing 
projects to target performance levels, 
on schedule and within budget. 

A tendering authority’s assessment need not 
include only its own experience with a Tenderer.  
However another tendering authority’s poor 
experience with a contractor/consultant should not 
influence the tendering authority unless the 
tendering authority is aware of, and allows for, any 
mitigating circumstances. 

Based on track record, is the Tenderer likely to perform 
satisfactorily on this contract? 

Technical Skills The ability of the personnel, the 
Tenderer proposes to use, with 
particular regard to their skills and 
experience particularly in technical 
areas comparable to this project. 

This applies to personnel rather than to the 
tendering company.  Be careful not to “double-
count” company related and personnel related 
features. 

What technical skills are deemed necessary for this 
contract? 
Is the level of technical skill sufficient to achieve the 
quality required? 
Is there confidence in the personnel proposed? 
If the skills are barely sufficient, can they be improved by 
cross training within the Tenderer’s organisation? 
Local knowledge of site conditions is important for some 
projects. 

Resources The equipment, facilities, labour and 
intellectual property which the 
Tenderer proposes to use in order to 
undertake the contract. 

Note that this attribute does not apply in respect of 
Professional Services. 

Is the Tenderer proposing sufficient plant and equipment 
of the right type to undertaken the work? 
Are facility locations sufficient to provide the service 
required? 
Are the labour resources proposed sufficient to cover the 
geographical area of the works and meet response 
times?  Note that judgement on productivity levels 
should be avoided.   
Financial standing may need to be checked.  Legal 
advice presented to NZTA states poor financial standing 
should not be reason for preclusion of a Tenderer. 
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Attribute Definition Comments – General Comments - specific 
Management Skills The availability within the Tenderers 

organisation, of people and systems 
appropriate to the successful 
management of the project or 
contract. 

Differentiate between Relevant Experience, 
Technical Skills and Management Skills to avoid 
over-counting in areas of possible overlap. 

Is the management structure sufficiently focused on 
meeting the contract requirements? 
Is the organisation structure appropriate for this 
contract? 
How is regular contact with the Project/Contract 
Manager to be maintained? 
What is the Tenderers approach to providing a quality 
customer service? 

Methodology The procedures the Tenderer 
proposed to use to achieve the 
specified end result. 

Tenderers must demonstrate their understanding 
of the project and the tendering authorities needs, 
and the means and methods whereby the desired 
results can be achieved in a practicable and 
efficient manner. 

Is the Tenderer proposing the correct methodology for 
this type of work? 
Does the submission focus on the needs of this 
contract? (or is it a standard approach?) 
How are records and information assembled? 
How is regular reporting to the Project/Contract Manager 
to be undertaken? 
How is quality control to be undertaken? 
What is the Tenderer’s approach to complying with the 
Health and Safety in Employment Act 1992? 

After Sale Support The support provided by the supplier 
in the form of guarantees, service 
contract etc 
(Doesn’t apply to NZTA CPP works) 

The responsiveness of the supplier or availability 
of updated programmes (software) as well as 
reliability of supplier to sort out downstream 
problems may be important. 

Is the proposal adequate? 

Price The dollar sum that Environment 
Bay of Plenty will pay in respect of 
each tender to obtain the product or 
service to identical levels of service. 

Includes the cost of all insurances, bonds, permits, 
overheads and contingencies unless specifically 
excluded. 

Are there any qualifications to the priced schedules or 
lump sum tendered?  Are all contingencies taken care of 
in pricing.  All figures quoted should be $NZ and 
exclusive of GST. 

Note: Special reference to safety and health requirements may be required if the contract works so need, therefore the Tenderer’s health and safety policy plus track 
record should be identified as part of both track record and management skills. 
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2.10.4 Lowest Price Conforming Method 

Lowest Price Conforming (LPC) does not necessarily mean that the tender with the 
lowest price must be accepted. Tenderers offering unacceptable features will be 
excluded when evaluating the non-price attributes. 

Tenders will normally be submitted in a single envelope, however a two envelope 
system (price in second envelope may also be used if deemed necessary by the 
manager who must relay this decision to Records). 

This tender evaluation process shall be conducted as follows: 

(1) Tenders shall be ranked in ascending order based on prices. 

(2) Determination of acceptability shall commence with the lowest priced tender 
and shall cease when the first conforming tender is determined. Each attribute 
shall be scored on a pass/fail basis. Any attribute which scores a fail will 
exclude that tender from further consideration.  

Notwithstanding (1) and (2) above, it is permissible to ask for price in a separate 
envelope and to then assess the non-price attributes of all Tenderers before 
opening the price envelopes. (The time taken to evaluate tenders increases when 
using two envelopes. However Tenderers with unacceptable attributes can be 
advised of their shortcomings so they can take steps to improve for future 
evaluations.) 

The conforming tender with the lowest price is the only tender that may be accepted. 

For this method the non-price attributes to be considered for the various types of 
contract are indicated in Table 4. Note that New Zealand Transport Agency’s 
Competitive Pricing Procedures (CPP) prohibit the use of the "After Sales Support" 
attribute for subsidised roading works and all marked attributes must be assessed. 

Table 4 

Contract Type Relevant 
Experience 

Track 
Record 

Technical 
Skills 

Resources Management 
Skills 

Methodology After Sales 
Support 

Maintenance √ √ √ √ √ √  

Construction √ √ √ √ √ √  

General 
Services √ √ √ √ √ √ √ 

Materials & 
Equipment √ √ √ √ √ √ √ 

Professional 
Services LPC method not recommended 

2.10.5 Weighted Attribute Method 

This method is appropriate when quality in excess of the minimum standards is 
desirable. The method recognises the quality of the tender relevant to each attribute 
and allows wider experience, a greater range of skills and more appropriate 
methods to be accounted for as part of tender evaluation. 
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Tenders shall be submitted in two separate envelopes: 

• Envelope 1 shall contain all tender information other than price. 

• Envelope 2 shall contain the tender price information only. 

The recommended weights to be used against each of the attributes are indicated in 
Table 5. The sum of all the weights shall equal 100%. 

Contract Type Relevant 
Experience 

Track 
Record 

Technical 
Skills 

Management 
Skills 

Methodology Resources After 
Sales 

Support 

Price 

Maintenance 3-5 3-6 3-7 4-7 4-7 3-5 N/A 70-80 

Construction 3-5 3-6 3-7 4-7 4-7 3-5 N/A 70-80 

Professional 
Services 

10-20 10-20 20-25 10-20 10-25 If 
applicable 
(Note 1) 

N/A 0-20 

General 
Services 

5-15 5-10 0-5 5-15 5-10 5-10 0-5 50-75 

Materials & 
Equipment 

0-10 5-10 0-10 0-5 0-10 N/A 5-10 50-80 

Note 1:  This attribute may be included if resources cannot be satisfactorily measured under 
methodology or technical skills. 

New Zealand Transport Agency’s CPP place limits on the weighting for physical 
works and professional services. For subsidised roading works and services the 
following limitations apply: 

(i) For physical works:  

• All non-price attributes are assigned a weight between 0 and 30 
inclusive. 

• The price attribute is assigned a weight between 70 and 100 inclusive. 

• The sum of all weights is 100 

• After sales support is not a measurable attribute 
(ii) For professional services:  

• All attributes are assigned a weight 

• All non-price attributes are assigned a minimum weight of 10. 

• The price attribute is assigned a maximum weight of 20. 

• The sum of all weights is 100 

• Resources and after sales support are not measurable attributes. 

2.11 Notice to Tenderers 

Notice to Tenderers (NTTs) arise from: 

• Queries from Tenderers, or 

• Changes to the scope of the contract, or 
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• Tendering authority become aware of errors, inconsistencies or ambiguities in 
the tender documents. 

NTT’s are to be written and promptly issued to all Tenderers by fax or email followed 
by post.  Preferably there should be no verbal communications with Tenderers.  
NTTs should not be issued to close to the tender closing date, particularly if major 
re-working is required by the Tenderers on their submissions.  It may be wise to 
postpone the tender closing date in some situations. 

It is important to confirm that each Tenderer received any NTT issued due to the 
potential litigious situation, which may arise if a Tenderer claims not to have 
received a NTT.  Receiving NTTs can be confirmed by requiring tenders to list the 
NTTs received and allowed for in their tender as part of their tender submissions. 

2.12 Handling of Tenders 

Submitted tenders shall be handled with the strictest confidentiality and in a most 
scrupulous manner. This is essential to ensure that, should there be negotiations 
with Tenderers prior to acceptance (re tags etc) the Tenderer will not have the 
advantage of knowing the value of other tenders received. There must be no 
grounds for criticism of Council's tendering procedures by Tenderers. 

It is permissible to provide a list of Tenderers to bone fide suppliers with a genuine 
interest in the contract works tendered. To ensure that the principles of commercial 
confidentiality are maintained, recognising that the tendering process is publicly 
advertised, it is recommended that the Schedule to Conditions of Tendering form 
records that the name of the Tenderer can be divulged to a supplier prior to the 
closing of tenders. 

2.12.1 Receiving, Opening and Handling Tenders 

Corporate procedures shall apply for the receipt, opening and recording of all 
tenders invited for formal contracts by Council. The Contracts Administration Officer 
is responsible for advising the Records Supervisor of what contracts will be closing 
on what days. 

An outline of the procedures are as follows: 

(d) Closing Tenders 

The Tender Box is located in the reception area of Environment Bay of 
Plenty’s Whakatane office. 

Ensure the tender closing time is strictly observed and that any late tenders 
are clearly marked and dealt with appropriately. 

The Tender Box is to be opened by the Contracts Administration Officer in the 
presence of the staff member in charge of the contract.  An estimate of the 
price is to be placed in the tender box prior to the opening of the tenders. 

All prices and unit rates must be kept confidential to those officers entitled to 
open and evaluate tenders until such time as the contract is let.  Such 
information should be restricted to Group Managers, Managers and the staff 
member responsible for the contract. 
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(e) Opening Tenders 

(iii) At the standard closing time of 4.00 p.m. on the appropriate Tuesday, 
the Contracts Administration Officer shall open and remove the tray 
containing the tenders from the Tender Box.  Tuesday is set as the 
closing day with the aim that the successful tender will be accepted by 
the Friday of the week in which tenders close.  Obviously with the two 
envelope weighted attribute evaluation method more than three days is 
likely to be needed. 

(iv) The Contracts Administration Officer, the staff member in charge of the 
contract and their direct supervisor shall record the tenders promptly 
after the closing time of 4.00 p.m. 

(v) Any tenders received after the closing time either by mail, delivery, email 
or fax are to remain unopened and be returned promptly to the Tenderer 
with an appropriate explanation and a copy to file. If in doubt as to 
whether a tender relates to a particular contract, it should be opened by 
the Contracts Administration Officer with the other tenders. If it does not 
apply, it shall be stapled together, a note attached saying it was opened 
in error and initialled, and replaced in Tenders Box. 

(f) Recording Tenders 

The procedure for opening and recording tenders shall be as follows: 

(vi) Check if the Two-Envelope procedures apply to the tender. 

(vii) All relevant tenders found in the Tender Box when opened shall be 
recorded on a Tender Received form (Form 7).  Note that ‘Alternative 
Tenders Received for Passenger Transport Contracts uses separate 
form (Form 8).  No other tenders (late, emailed or faxed) are to be 
accepted. 

(viii) Tenders are opened by one officer in the presence of the other who acts 
as a witness. Tenders must be opened in a secure room away from 
public activity and interruptions. Tenders are recorded on the Tenders 
Received Form (Form 7) noting the contract number, Tenderer's name, 
address, tendered sum, and deposit received. Any comments or lack of 
information/deposit should be recorded in the comments column. 

(ix) On the "Form of Tender" the day's date is stamped on the top right hand 
corner, the time of opening noted and both signed. Each page of 
accompanying schedules must also be date stamped at the time of 
opening. 

(x) When tenders are received in two envelopes, ONLY the outer envelope 
attributes and other documentation excluding price is to be opened: 

• The tender shall be date stamped and shall initial the letter 
received and the Tenderer's name and address shall be entered in 
the Tender Received Form. No other information shall be 
recorded. The Contracts Administration Officer shall ensure that 
the inner envelope price remains unopened and can be identified 
as belonging to a particular Tenderer. The inner envelope shall be 
secured until staff member in charge of the contract advises the 
second stage evaluation can proceed. 
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• The unopened envelopes shall be retained and opened only upon 
the direction of the staff member in charge of the contract (once 
attributes have been evaluated). The tender prices shall be 
recorded on the Tender Received Form alongside the existing 
details. 

• The staff member is responsible for the return of any unopened 
price envelopes to Tenderers who have failed the first stage 
evaluation. The staff member shall state the reasons for rejection 
in a covering letter to that Tenderer. 

2.13 Tender Evaluation Procedures 

2.13.1 General 

Tender evaluation shall comply with evaluation procedures contained in this manual 
to ensure a thorough and unbiased appraisal is undertaken, which relates to the 
tendered works and makes due recognition of the Tenderers attributes as 
presented. 

Tender evaluation should be completed within 10 working days of tenders closing. 
Tenderers are often pricing more than one job and need to know their commitments 
at the earliest opportunity.  

(g) Non Price Attributes 

When evaluating non price attributes, clarification of Tenderers attributes may 
be required. Clarification relates to items contained within the tender and shall 
not be used as a means of introducing new information into the tender 
evaluation process. Any such request and response shall be confirmed in 
writing and may become part of the tender documentation. The option of 
withdrawal shall also be applicable. 

A check on projects outlined within the track record attribute shall be made as 
part of the tender evaluation process especially for Tenderers who are not 
regularly undertaking work for Council. 

A credit check on some Tenderers may be required. Note that New Zealand 
Transport Agency does not allow for financial resources to be considered as 
part of the evaluation of the resource attribute. A credit check is recommended 
however, as it may indicate other precautionary actions are required, e.g. the 
securing of a bond prior to commencing the work (normally require 
confirmation of bond prior to first payment). Credit checks can be arranged 
through the Finance Group. Confidentiality must be ensured at all times. 

(h) Arithmetical Errors 

The formal offer from a Tenderer, which shall take priority in the event of 
arithmetical error, is the sum stated in the Tender Form. A check shall be 
made to ensure the Tender Form agrees with the Schedule of Prices. Also an 
arithmetical check of the Schedule of Prices shall be made. 

e.g. 4 units @ $3 ea = $13.00 

 a b c 
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i.e. can only change b to match c. No change to units or quantities, or total 
price. The Tenderer either confirms the tender price or withdraws the tender. 

(i) Tags 

The tagging of tenders is a practice which should be discouraged at every 
opportunity by ensuring a high standard of tender documentation which fully 
explains the contract requirements. 

Tags relating to ambiguity in tender documents should be evaluated. If the 
contractor has foreseen some possibly adverse working conditions then this 
matter is best dealt with prior to tender acceptance in consultation with the 
Engineer’s Representative. The evaluator should make an assessment of the 
cost implication or alternatively all Tenderers may be asked to advise of the 
cost implications. 

Tags relating to alteration in contract conditions or reallocation of risk may also 
be considered but are usually unacceptable unless all Tenderers are invited to 
re-tender on this basis. 

Each case must be considered on its merits. If a particular tag is unacceptable 
however, the Tenderer must be required to either remove the tag or withdraw 
the tender.  

(j) Alternative Tenders 

Tags must not be confused with alternative tenders. Alternative tenders may 
be permitted in the Conditions of Tender provided they do not alter the scope 
of the contract. The innovation of doing a job a better way to achieve an 
equivalent or better result should be encouraged. The alternative is unique to 
the Tenderer and other Tenderers must not be asked to price on the same 
basis. Such an arrangement would be unfair on the innovative Tenderers and 
would discourage future innovative proposals being submitted. 

Evaluation of alternative tenders will however need to assess reallocation of 
risk. If the alternative decreases the scope, level of service or quality of the 
work it should not be accepted 

(k) Adequacy of the Price 

If the preferred tender price is low in comparison to the estimate and other 
tenders received, the Tenderer should be asked in writing to confirm that the 
tender sum is correct. If an error has been made the tender may not be 
altered. The Tenderer must confirm or withdraw the tender.  

Where doubt exists concerning predatory pricing techniques, seek advice from 
the Commerce Commission.  

2.13.2 Lowest Price Conforming Method  

The tender evaluator shall be familiar with the nature and scope of the contract 
works and shall be fully experienced in tender evaluation or be assisted by someone 
who has the appropriate experience. 

After careful consideration of the attribute information supplemented by checks on 
track record and personal knowledge of the Tenderers capabilities, the tender 
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evaluator shall mark each attribute on a pass/fail basis on the standard 
documentation. 

The evaluator shall also assess the price attribute and undertake an arithmetical 
check, assess the consequences of any tags and prepare the acceptance report. 

2.13.3 Weighted Attributes Method 

For large contracts (exceeding $250,000 value) evaluations under this method 
should be undertaken by a tender evaluation team. All members of the team shall be 
fully briefed in tender evaluation procedures and some members may be external 
consultants. 

The tender evaluation team shall generally consist of at least three members, and 
no members shall have any affiliation with any of the Tenderers. At least one 
evaluator shall be fully familiar with the nature and scope of the contract works, 
preferably the officer or consultant involved with the preparation of the tender 
documentation, or another expert. 

The team shall be briefed as to the nature and extent of the contract. Each evaluator 
should independently assess each tender and provisionally grade each non-price 
attribute. The evaluators should then discuss their individual evaluations, provide the 
benefits of their experiences on individual Tenderers and agree on the team’s 
grading for each individual attribute. The team grading shall be recorded on 
standard documentation and signed by the evaluation team. One of the team 
members shall subsequently weight the non price attributes, assess the price 
attribute grade and weight after an arithmetical check, assess any tags and prepare 
the tender acceptance report.  

For smaller contracts a single evaluator may be used preferably the officer or 
consultant involved with the preparation of the tender documentation. 

Each group shall comply with the established procedures for the review of the 
recommendations prior to delivery of the tender acceptance report. 

The tender evaluation process shall be conducted in three stages, as follows: 

(xi) The first stage shall involve opening only envelope 1 and assessing each 
Tenderers non-price attributes.  Each attribute shall be scored on a points 
basis using the scale provided in Table 6 from 0 (completely inadequate) to 
100 (excellent).  Any tender that scores 35 or less on any non-price attribute 
shall be excluded from further consideration and the price envelope returned 
to the Tenderer unopened. 

A scale of 0-100 is used, in steps of 5. 

Table 6 Non Price Attribute Scores for WA Evaluation 

0-35 40-45 50-55 60-70 75-85 90-100 
Poor Below 

Average Average Above 
Average Good Excellent 

Unacceptable 
in this attribute 
and ruled out 
of further 
consideration. 

Barely 
adequate and 
would need 
considerable 
improvement 
in this attribute 
if selected. 

Adequate 
with some 
deficiencies, 
which are not 
likely to have 
any adverse 
effect. 

Requirements 
are adequately 
covered. 

Requirements 
are fully 
covered in all 
material 
aspects. 

Only awarded 
when all 
requirements 
are met in an 
outstanding 
manner. 
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(xii) The second stage shall consist of opening Envelope 2 and converting the 
tender price to a grade using the following formulas.  Any provisional sums in 
tender prices shall be removed before calculating price grades.  Prices of 
alternative tenders shall not be considered when determining the median 
conforming tender price: 

Physical Work 

Grade = 50 + 100 x (Median1 Conforming Tender Price – Tender Price) 
Median Conforming Tender Price 

 

Price grade may be negative but shall not be greater than 100. 

Professional Services Contracts 

Grade = 150 – 100 x (Tender Price) 
   Estimate 

Price grade may be negative but shall not be greater than 100. 

(xiii) The third stage shall consist of multiplying the weight for each attribute (as 
specified in the tender documents) by the grade of that same attribute to give 
an index for each attribute.  The indices for each tender shall then be summed 
to give an overall index for each tender. 

(xiv) The tendering authority shall only enter into a contract for the tender, which 
scores the highest overall index.  Each Tenderer’s overall index shall be 
rounded to the nearest whole number.  Where more than one tender shares 
the top overall index, the contract shall be awarded to whichever of these has 
the lowest price.  For professional services contracts negotiation is permitted 
provided it doesn’t alter the scope of the project. 

2.14 Tender Report and Acceptance of Tenders 

2.14.1 Tender Report 

A formal tender acceptance report (Form 11) shall be presented to the appropriate 
approving officer or committee and include: 

• Method of tender evaluation 

• List of Tenderers, prices, grading (if applicable) 

• The preferred Tenderer 

• Comparison with contract estimate and budget 

• Preferred Tenderers profile 

• Recommendation. 

All reports shall be factual, able to be substantiated and avoid subjective comment.  
Reports may be open to public scrutiny. 

The recommendation shall include the tender sum and the financial limits of the 
contract above the tendered amount (i.e. contingency). 

                                                 
1 Median = middle price submitted (odd number) or average between two middle prices submitted (even number). 



Environment Bay of Plenty 25 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

2.14.2 Delegated Authority 

A tender may be accepted under delegated authority. In the case of contracts of a 
continuing nature, the total contract sum shall not exceed the delegated sum, 
whether or not the contract term is greater than one financial year or crosses 
financial years. 

Tenders can be accepted on behalf of Council up to the following limits (GST 
exclusive): 

Group Manager Up to $100,000 

Chief Executive $100,000 to $400,000 

Chief Executive and Chairperson $400,000 to $1,000,000 

Council or Emergency Committee* over $1,000,000 

* when appointed 

Note:  If Council delegates to a committee or an officer the power to enter into 
contracts up to the financial delegation, then the committee or officer must report the 
entering into a contract back to the Council at its next ordinary meeting. 

2.14.3 Method of Acceptance of Tender 

Once the successful Tenderer has been confirmed, a formal letter of acceptance 
shall be sent promptly (see Forms 18 and 20). 

It is important to note that once unconditional acceptance of the tender has been 
communicated, a legally binding contract is in place (prior to signing). 

2.14.4 Method of Rejection of Tender 

Unsuccessful Tenderers shall be advised in writing within five working days of 
acceptance of a tender. (see Form 19 and 21).  

It is important to action this without delay in order to return any tender deposit 
collected and avoid keeping a Tenderer "committed" to a tender unnecessarily. 

2.15 Disclosures of Acceptance 

The following information shall be released to all Tenderers within the letter of 
acceptance or rejection. No other information is to be given. 

2.15.1 Lowest Price Conforming 

• Name of successful Tenderer 

• Selected tender price 

• Number of tenders received 

• Other range of tender sums submitted (without information of the Tenderers 
name). 
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2.15.2 Weighted Attribute 

• Name of the successful Tenderer 

• Selected tender price 

• Number of tenders received 

• Price range of conforming tenders 

• Range of grades for each attribute and the overall attribute 

• Each Tenderers own grade for each attribute and the overall attribute. 

2.15.3 Other Disclosures 

Any external request for detailed tender information, e.g. scheduled rates, must be 
rejected.  The inquirer can approach the Tenderer for such information.  Where a 
request is received from a consultant, e.g. to assist in the preparation of an 
Engineer’s Estimate, the above rule applies, however it is permissible to provide a 
range of values to the Consultant.  Actual values must be avoided as only the 
Tenderer knows the make up of such values and how they interrelate with the other 
prices tendered by himself. 

2.16 Execution of Contracts 

Signature clauses need to be prepared differently depending whether the signing 
party is an individual, a company, a trust or such other body corporate.  In addition 
to statutory requirements, the rules to bind a company, trust or body corporate are 
usually contained in the entity’s constitution, trust deed or rules.  Therefore it is 
difficult to provide a template for all circumstances.  To ensure a signing part is 
indeed bound under a contract, it is necessary to review that party’s constitution, 
trust deed or rules.  In generally you should ensure that for: 

Companies: requirements for companies is contained in section 180 of the 
Companies Act 1993.  Where there are two or more directors, two directors 
should sign the document.  In this situation no witness is required.  If there is 
only one director, that director should sign but the signature must be 
witnessed.  The company’s seal may be attached in either situation but is 
not necessary. 

Individuals: an individual’s signature should be witnessed by an 
independent adult person (i.e. not a family member.) 

Trusts: each of the Trustees must sign the document.  Check the trust deed 
to ensure the Trust is capable of binding itself.  Also check that the persons 
signing are in fact current Trustees and ensure there have been no 
resignations or appointments of Trustees since the date of the trust deed. 

Incorporated Societies: requirements for incorporated societies is 
contained in section 15 of the Incorporated Societies Act 1908.  This 
provides that an incorporated society will be issued with a common seal 
which it must use.  The society’s rules will specify how it can bind itself to 
documents. 
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It is important when dealing with a company that company’s status is checked i.e. 
has been struck off and therefore does not exist.  This can be achieved by simply 
going to www.companies.govt.nz and searching the available registers.  This 
eliminates the situation of having a contract with a company that does not exist.  The 
same applies to incorporated society at www.societies.govt.nz. 

All contracts need to be signed on behalf of Environment Bay of Plenty by a person 
with the relevant delegated authority. 

2.17 Health and Safety 

Council has responsibilities for Health and Safety issues when work is undertaken 
on its behalf by contractors or consultants.  It is important to evaluate the contractor 
or consultant on their understanding of their health and safety responsibilities prior 
to entering into the contract, monitor their performance during the contract and 
report on that performance at contract completion to assist evaluation for future 
contracts.  The direct contract supervisor needs to induct the contractor or 
consultant to the Health and Safety requirements of the work site at the first site 
meeting, and has primary responsibilities on behalf of Environment Bay of Plenty for 
ensuring ongoing health and safety issues are addressed. 
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Chapter 3:  Guidelines for Purchase Orders 

Do: 

(i) Establish a simple specification that covers such things as: 

• Quality/standard of goods 

• Quantity 

• Costs – per unit or lump sum 

• Inclusive/exclusive GST 

• Timeframes for deliverable  

• Where delivery is and to whom  

• Guarantees 

• Any health and safety issues to be considered.  

 

(ii) Obtain a single quote for value of work up to $10,000. 

(iii) Obtain three written quotes (if possible) for value of work between $10,000 and 
$20,000. 

Do not: 

(i) Use purchase orders for goods and services over $20,000. 

(ii) Break a larger job up into a number of small components in order to place the job 
directly with a supplier of goods and services. 

(iii) Break a larger job up into a number of smaller components so that the simple purchase 
order procedures can be used rather than minor or sealed contracts. 
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Chapter 4:  Guidelines for Community Grant 
Contracts 

4.1 Introduction 

This section of the manual covers community grants. Through community grants, 
Environment Bay of Plenty seeks to support and resource initiatives and contribute 
to environmental enhancement. 

Community grants differ from the “normal” contract agreement in that although 
Environment Bay of Plenty is providing the funding, in most situations there is no 
corresponding benefit to Environment Bay of Plenty.  Therefore, the process is 
different. For example, there is no tendering process and instead an application is 
made. 

The main community grants provided by Environment Bay of Plenty are: 

• Environmental Enhancement Fund:  to support local projects that aim to 
enhance, preserve or protect the region’s natural or historic character. 

• Iwi Resource Management Plans:  a document acknowledged by an iwi as 
their plan on how their iwi resources shall be managed in a sustainable 
manner. 

Standard formats follow. 
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4.2 Examples 

Hapu/Iwi Resource Management Plan Assistance  
Contract Agreement 

THIS AGREEMENT made the…………………. day of ………………. 2006 

BETWEEN:    The Bay of Plenty Regional Council ("Principal") 

AND:   [Hapu/Iwi Name] (“Recipient") 
 
BACKGROUND 
 
A The Principal has agreed to financially assist the Recipient to develop Hapu/Iwi 

Resource Management Plan ("Plan"). The Plan is a policy document that identifies 
important issues to the Recipient regarding the use of natural and physical 
resources in their area. Further details regarding the contents of the Plan are set 
out in the Services described in the attached Schedule. 

B The Principal has agreed to provide this financial assistance as part of its obligations 
under Sections 61(2A)(a) and 66(2A)(a) of the Resource Management Act 1991. 

C The Recipient has agreed to provide the Services (including preparation of the Plan) 
in accordance with this Agreement. 

 
AGREEMENT 

1 Term: 

1.1 This Agreement comes into effect on the date of its execution by both parties 
and will continue until the expiry date set out in the Schedule unless 
terminated earlier in accordance with clause 6. 

1.2 The term of this Agreement may be varied in writing by the parties at any time. 

2 Service Delivery: 

2.1 The Recipient shall provide the Services on the terms set out in this 
Agreement including the Schedule. 

2.2 In the event there are any errors, omissions or faults in the Plan then the 
Recipient shall immediately correct such errors, omissions or faults at their 
own cost. 

2.3 The Recipient shall provide the Principal with Progress Reports on the dates 
set out in the Schedule. 

2.4 If completion of any part of the Services is delayed by matters beyond the 
control of the Recipient or the Principal orders additional work or requires the 
Service to be varied, it shall grant a fair and reasonable extension of time to 
the Recipient. 
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2.5 The Recipient at its own cost shall make good any errors, omissions, defects 
or faults in the Services of which the Principal notifies the Recipient in writing 
during the term of this Agreement or within three months following completion. 
The Recipient shall carry out the remedial work forthwith and so as to avoid 
unnecessary inconvenience to the Principal. 

3 Payment Details: 

3.1 The Principal shall pay the Recipient for the Services according to the terms 
set out in the Schedule. 

3.2 Payments specified in the Schedule are exclusive of GST and the Principal 
shall pay GST to the Recipient subject to delivery by the Recipient of a valid 
tax invoice. 

3.3 The Principal will make such payments on receipt of an invoice by the 7th 
working day of the month, from the Recipient. The Principal's payment 
practice is to pay its accounts by the 20th day of the following month. 

4 Assistance: 

4.1 Following a written request from the Recipient, the Principal shall provide 
relevant documents and records to the Recipient at no cost provided such 
documents and records are necessary to enable the Recipient to perform the 
Services. 

4.2 For all assistance provided by the Principal other than that provided under 
clause 4.1, the Recipient shall bear the cost of such assistance and that cost 
shall be deducted from the Principal's payments under this Agreement. 

5 Confidentiality: 

5.1 The Recipient shall not disclose to any third party any information of a 
confidential nature which they might receive while providing the Services 
under this Agreement. 

5.2 The Recipient shall do all in its power to ensure that information is not 
disclosed to any unauthorised person either by them directly or on account of 
any failure by the Recipient to safeguard adequately the Principal's 
information. 

5.3 The Recipient shall on the termination of the agreement return to the Principal 
forthwith any books, records, papers or other property in its possession 
belonging to the Principal. 

5.4 The Principal and Recipient shall ensure compliance with the Copyright Act 
1994 and the Principal shall identify any proprietary rights that any other 
person may have in any information it provides to the Recipient. 

6 Termination:  

6.1 The Principal may terminate this Agreement by giving one months written 
notice to the Recipient where: 

(a) The Recipient has not, in the opinion of the Principal, provided the 
services expeditiously or in a competent manner or with reasonable 
diligence; or 
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(b) The Recipient has failed to comply with any material provision of this 
Agreement and fails to remedy that breach within 14 days written notice 
from the Principal. 

6.2 The Recipient may terminate this Agreement by giving one month's written 
notice to the Principal provided that within that notice period the Recipient 
refunds to the Principal all payment(s) already received by the Recipient for 
the Services. In the event the Recipient fails to refund such payment(s), the 
amount of such payment(s) (and any associated collection costs) shall 
constitute a debt due to the Principal by the Recipient and may be recovered 
by the Principal from the Recipient.  

7 Dispute Resolutions: 

7.1 If any dispute arises between the parties concerning this Agreement they will 
first try to settle the dispute by negotiation but if, at the end of 14 days after the 
commencement of negotiations, they have not settled the dispute it shall be 
referred to the Maori Regional Representation Committee. In the event the 
Maori Regional Representation Committee is unable to assist with settling the 
dispute, then the dispute shall be referred to Council for a final decision which 
shall be binding on both parties. 

8 Tax: 

8.1 The Recipient will be responsible for payment of all income tax or other 
applicable taxes or levies in respect of its activities. The Principal will not be 
required to meet the costs of any taxes or levies applying in respect of the 
Recipient. The Recipient indemnifies the Principal in respect of any liability 
incurred by the Principal as a result of the Recipient failing to correctly return 
any income or pay any tax. 

8.2 The Recipient will be responsible for meeting all expenses incurred by it in 
connection with providing the Services. 

9 General: 

9.1 The Recipient shall not assign its rights under this Agreement without the prior 
written consent of the Principal. 

9.2 No waiver of any breach of this agreement shall be deemed to be a waiver of 
any other or any subsequent breach. The failure of either party to enforce any 
provision of the agreement at any time shall not be interpreted as a waiver of 
the provision. 

9.3 This agreement constitutes the entire agreement between the parties and 
shall supersede all previous negotiations, commitments and/or writings. Any 
subsequent written variation signed by both parties may be added to and shall 
then form part of this agreement. 

9.4 Both parties shall treat the contents of this agreement and the arrangements 
contemplated in it as confidential and neither shall disclose them to any 
person except with the prior written consent of the other party. 

9.5 The Recipient is an independent contractor and shall be responsible for its 
own liability for tax and for levies under the Accident Rehabilitation and 
Compensation Insurance Act 1992 and its amendments. 
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9.6 The Recipient indemnifies the Principal against any claim, penalty, loss, 
damage or cost incurred by the Principal as a result of the provision of the 
Services. 

 
THE COMMON SEAL OF 
THE BAY OF PLENTY REGIONAL COUNCIL 
was hereto affixed in the presence of: 

 

..................................................................  
 
 
..................................................................  

For an on behalf of 

 

..................................................................  
[Hapu/Iwi Name] 
by its duly authorised signatories 

 
...........................................................  .................................................. 
Name: Name:  

..................................................................  .......................................................  
Designation:  Designation:  
 
in the presence of:-  
 
 
 
...........................................................  
(Witness signature)  
 
 
 
..................................................................  
(Full name of witness)  
 
 
 
..................................................................  
(Occupation) 
 
 
 
..................................................................  
(Address)  
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SCHEDULE 

1 Expiry Date: day of 200_ 

2 Payment: The Principal shall pay the Recipient a total fee of $________(plus GST) 
on the following dates for the Services performed by the Recipient: 

(a) $___________(plus GST) at the commencement of this Agreement; 
(b) $___________(plus GST) on the __________day of ________ 200 

(c) $___________(plus GST) on the expiry date provided the Services have 
been completed to the satisfaction of the Principal in all respects. 

3 Services: The preparation and delivery to the Principal of the Plan, including all 
associated research, consultation and deliberations. At a minimum, the Plan will: 

 
(a) detail how the Recipient expects to be involved in  the management, 

development and protection of resources; and 
 
(b) include objectives, policies and methods regarding ancestral taonga (for 

example; rivers, lakes, seabed and foreshore, mountains, minerals). 

4 Progress Reports: 

The Recipient will provide the Principal with written progress reports on: 

(a) The_____________ day of_____________200 
 
(b) The_____________ day of_____________200 

(c) The_____________ day of_____________200 

5 Contact details for the Recipient: 

Address: _________________________________ 

Telephone: _________________________________ 

Facsimile: _________________________________ 

Mobile:  _________________________________ 

6 Contact details for the Principal: 

Street address:  5 Quay Street, WHAKATANE 

Telephone: 0800 ENV BOP (368 267) 

Facsimile: 0800 ENV FAX (368 329) 

Contact Person: ______________________________ 
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Agreement for Funding from  
Environmental Enhancement Fund 

 
 

THIS AGREEMENT made _________________________________________________ 
 
BETWEEN:  Bay of Plenty Regional Council  (“Environment Bay of Plenty”) 
 
AND:   _________________________ [NAME] (“Recipient”) 
 
 
BACKGROUND 
 
A Environment Bay of Plenty has agreed to provide funding from its Environmental 

Enhancement Fund to the Recipient to assist with the Project (“Funding”).   

B Environment Bay of Plenty agrees to provide technical advice and support the 
Recipient in its implementation of the Project. 

C Accordingly, Environment Bay of Plenty has agreed to provide the Funding as the 
Project meets the aims of the Environment Enhancement Fund, which include 
supporting local projects that aim to enhance, preserve or protect the region’s natural 
or historic character, public access to or public understanding of the Bay of Plenty’s 
environment. 

D The Recipient has agreed to complete the Project using the Funding provided in 
accordance with this Agreement. 

PROJECT DETAILS 
 
1 Project Description: ___________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

 
2 Project Dates:  The Project will commence on: _________________and be 

completed on _________________, unless terminated earlier in accordance with 
clause 7.  The term of this Agreement may be varied in writing by the parties at any 
time. 

 
3 Proposed Funding Amount:  Subject to the performance of the Recipient under this 

Agreement, Environment Bay of Plenty proposes to pay the Recipient total Funding of 
$_________ (including/excluding GST)*.  [Circle appropriate] 

 
This includes:  

 
• up to $_____________ (including/excluding GST)* 

 
• up to $_____________ (including/excluding* GST)* 

 
*If recipient is registered for GST, please include the GST content.  If recipient is not registered for GST please exclude the 
GST content.  For payments where recipient is seeking reimbursements for goods and services already purchased, copies 
of the invoices will be required. 
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4 Pre-Release Conditions:  Prior to Environment Bay of Plenty providing any of the 
Funding for the Project, the Recipient must complete, to the satisfaction of 
Environment Bay of Plenty in all respects, the following Pre-Release conditions: 

 
____________________________________________________________________ 

____________________________________________________________________ 

____________________________________________________________________ 

 

5 Specific Funding Conditions: __________________________________________ 
____________________________________________________________________ 

____________________________________________________________________ 

 
6 Monitoring Reports: The Recipient will provide Environment Bay of Plenty with 

written progress reports (including evidence of expenditure monies) on: 
 

(a) The ____ day of _________ 200 

(b) The ____ day of _________ 200 

and a Completion Report at the completion of the project in accordance with clause 1.6 

AGREEMENT 
 
1 Recipient’s Obligations:  

1.1 The Recipient will complete the Project with the results stated in the Project Plan 
and within the estimated costs contained in its Funding Application Form.   

1.2 The Recipient will only use the Funding for purpose of completing the Project and 
will comply with all of the Conditions set out above. 

1.3 The Recipient will use appropriate care and skill to complete the Project. 

1.4 The Recipient will keep its accounts in accordance with generally accepted 
accounting practice.  This will enable the Recipient to comply and accurately verify 
any matter about the Project expenditure when requested by Environment Bay of 
Plenty.   

1.5 The Recipient shall provide Environment Bay of Plenty with the Monitoring Reports 
set out in the Schedule.  A necessary part of these Reports will be verification by the 
Recipient of all its expenditure on the Project.  Accordingly, the Recipient shall 
provide Environment Bay of Plenty with evidence of how it has spent the Funding - 
examples of satisfactory evidence include receipts, supplier/contractor invoices and 
timesheets. 

1.6 Within three months of the completion of the Project, the Recipient will provide a 
completion report and evidence to Environment Bay of Plenty, to the satisfaction of 
Environment Bay of Plenty in all respects, that the Project has been completed and 
that the Funding has been spent on the Project and not on other work - examples of 
satisfactory evidence include receipts, supplier/contractor invoices and timesheets.  



Environment Bay of Plenty 41 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

1.7 The Recipient will retain and make available for peer review, copying or use by 
Environment Bay of Plenty any books, records and papers associated with the 
Project at any time during the Project, and for at least 12 months after completion of 
the Project.  The Recipient shall ensure that the scientific and other records so 
retained contain no intellectual property not already in the public domain either of 
the Recipient or any other person (unless such records are owned by the Recipient 
and it wishes to release them into the public domain). 

1.8 The Recipient will not hold itself out as an agent or representative of Environment 
Bay of Plenty.  The Recipient acknowledges that any agreement made between it 
and any third party for a contract of services in relation to the Project (or otherwise) 
is an agreement between itself and the third party only.  Environment Bay of Plenty 
shall not be bound in any way by any such agreements or be responsible for the 
actions of the Recipient in entering such agreements. 

1.9 The Recipient is to comply with all relevant New Zealand laws, bylaws, codes and 
standards, including the provisions of any relevant district (or regional) plan, 
resource consent and health and safety legislation. 

2 Principal’s Obligations: 

2.1 If completion of any part of the Project is delayed by matters beyond the control of 
the Recipient, Environment Bay of Plenty will grant a fair and reasonable extension 
of time to the Recipient. 

2.2 Environment Bay of Plenty will make all enquiries it sees as necessary in relation to 
the Recipient’s claimed expenditure on the Project.  Environment Bay of Plenty may 
visit the Recipient during the duration of the Agreement to review the progress of the 
Project. 

3 Payment Details: 

Environment Bay of Plenty shall pay the Recipient for the Funding and the final 
method and timing of the Funding will be at the sole discretion of Environment Bay 
of Plenty.  In summary, payment will be by one of two methods: 

(a) in arrears: in full or in part for as reimbursement to the Recipient for monies 
spent on the Project.  The Recipient will provide Environment Bay of Plenty 
with evidence of such monies spent and, provided this evidence is acceptable 
to Environment Bay of Plenty, Environment Bay of Plenty will pay the 
Recipient the related Funding; or 

(b) in advance: in full or in part.  Environment Bay of Plenty will pay the Recipient 
upon receipt of an appropriate invoice.   

The Funding will not include any work for the Project undertaken prior to the 
commencement of this Agreement.  

3.1 Environment Bay of Plenty will make such payments on receipt of an invoice and 
Funding Release Form from the Recipient.  Providing its administrative 
requirements are met, Environment Bay of Plenty’s practice is to pay its accounts by 
the 20th of the following month. 

3.2 In the event Environment Bay of Plenty makes an overpayment of the Funding to 
the Recipient, the Recipient will immediately return all the overpaid Funding to 
Environment Bay of Plenty.  In the event the Recipient fails to refund such 
overpayment, the amount of such overpayment (and any associated collection 
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costs) shall constitute a debt due to Environment Bay of Plenty by the Recipient and 
may be recovered by Environment Bay of Plenty from the Recipient.   

3.3 Payments specified in this Agreement are inclusive of GST and Environment Bay of 
Plenty requires valid tax invoices from the Recipient. 

4 Confidentiality and Publicity: 

4.1 The Recipient shall not disclose to any third party any information of a confidential 
nature which they might receive while completing the Project. 

4.2 The Recipient irrevocably authorises Environment Bay of Plenty to disclose to 
anyone at any time any information in relation to the Project provided that, before 
releasing the information, Environment Bay of Plenty will consult with the Recipient 
as to the information to be provided.  In the course of that consultation, the Recipient 
will identify information which it knows is the intellectual property of the Recipient or 
any other person not already in the public domain and Environment Bay of Plenty 
shall not release that information. 

4.3 Notwithstanding clauses 4.1 and 4.2, Environment Bay of Plenty has the unreserved 
right to refer to the Project in any promotional material.  In addition, the Recipient will 
acknowledge the Funding in all publications and publicity about the Project.   

5 Termination: 

5.1 Environment Bay of Plenty may terminate this agreement immediately by written 
notice where: 

(a) The Recipient fails to comply with any material provision of this Agreement 
and fails to remedy that breach within 28 days written notice from Environment 
Bay of Plenty; or 

(b) The Recipient does not carry out the Project expeditiously and with 
reasonable diligence and in a competent manner; or 

(c) the Recipient commits an act of bankruptcy or makes or enters into any 
arrangement or composition with its creditors or, being a company, enters into 
liquidation, whether compulsorily or voluntarily or becomes subject to the 
appointment of a receiver or, if the Recipient is a firm of partners, the firm is 
dissolved; or 

(d) If, in Environment Bay of Plenty’s reasonable opinion, the Project, or any 
associated activity by the Recipient, is bringing the Environmental 
Enhancement Fund or Environment Bay of Plenty into disrepute or is contrary 
to the aims and purpose of the Environmental Enhancement Fund (as set out 
in the Funding Application Form). 

5.2 The Recipient may terminate this Agreement by giving one month’s written notice to 
Environment Bay of Plenty provided that within that notice period the Recipient 
complies with clause 5.3.  

5.3 Following termination of this Agreement under this clause 5 and at the sole 
discretion of Environment Bay of Plenty, the Recipient may be required to 
immediately refund to Environment Bay of Plenty all payments making up the 
Funding already received by the Recipient.   
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5.4 In the event that Environment Bay of Plenty requires such a refund and the 
Recipient fails to pay it, the amount of such payments (and any associated collection 
costs) shall constitute a debt due to Environment Bay of Plenty by the Recipient and 
may be recovered by Environment Bay of Plenty from the Recipient.   

6 Dispute Resolution: 

6.1 If any dispute arises between the parties concerning this Agreement they will first try 
to settle the dispute by negotiation but if, at the end of the three months after the 
commencement of negotiations, they have not settled their dispute it shall be 
referred to the arbitration of a single arbitrator to be appointed, failing agreement 
between them within the next 14 days, by the President of the Waikato Bay of Plenty 
District Law Society or his or her nominee.  For the purposes of this clause 
negotiations shall commence on the day on which either party first gives written 
notice to the other seeking a resolution of the dispute. 

7 Tax: 

7.1 The Recipient will be responsible for payment of all income tax or other applicable 
taxes or levies in respect of its activities.  Environment Bay of Plenty will not be 
required to meet the costs of any taxes or levies applying in respect of the Recipient.  
The Recipient indemnifies Environment Bay of Plenty in respect of any liability 
incurred by Environment Bay of Plenty as a result of the Recipient failing to correctly 
return any income or pay any tax. 

8 General: 

8.1 The Recipient shall not assign its rights under this Agreement without the prior 
written consent of Environment Bay of Plenty. 

8.2 No waiver of any breach of this agreement shall be deemed to be a waiver of any 
other or any subsequent breach. The failure of either party to enforce any provision 
of the agreement at any time shall not be interpreted as a waiver of the provision. 

8.3 This agreement constitutes the entire agreement between the parties and shall 
supersede all previous negotiations, commitments and/or writings. Any subsequent 
written variation signed by both parties may be added to and shall then form part of 
this agreement. 

8.4 The Recipient indemnifies Environment Bay of Plenty against any claim, penalty, 
loss, damage or cost (including legal costs) incurred by Environment Bay of Plenty 
as a result of the Recipient’s work on the Project. 
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THE COMMON SEAL OF 
THE BAY OF PLENTY REGIONAL COUNCIL 
was hereto affixed in the presence of: 
 
 
____________________________________ 
 
 
____________________________________ 
 
For and on behalf of  
 
_____________________________ 
[RECIPIENT’S NAME] 
by its duly authorised signatories (and  
affixing of its Common Seal if necessary): 
 
 
 
____________________________                         ____________________________ 
Name:                          Name: 
 
in the presence of:     
 
 
                
(Witness signature)                
 
                
(Full name of witness)                
 
                
(Occupation)                
 
               
(Address)               
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General Conditions: 
 
The following general conditions of funding will apply.  You will: 
 
1 Undertake the project to deliver the outputs as stated in your application and within costs as 

represented to, and to the satisfaction of Environment Bay of Plenty. 

2 Only use the funding for the stated purpose and within the scope of the project as stated in the 
application. 

3 Use appropriate persons in the project and ensure they use due care and skill. 

4 Keep accounts in accordance with generally accepted accounting practice, and have a system 
that enables prompt and accurate verification of any matter in relation to the project when a 
request is received from Environment Bay of Plenty.  In particular, about how grants have been 
or will be used, and what expenditure by item has been made. 

5 Retain scientific and other records available for peer review, copying or use by Environment Bay 
of Plenty at any time during, and for at least 12 months after, completion of the project. 

6 Promptly repay grants to the extent any overpayment was made, or as requested by 
Environment Bay of Plenty if the project is not completed as required, or you breach this 
agreement. 

7 Not hold yourself out as a representative of Environment Bay of Plenty. 

8 Appropriately acknowledge EEF funding in all publications and publicity about the project (the 
form and content of which acknowledgement Environment Bay of Plenty may specify). 

9 Irrevocably authorise Environment Bay of Plenty to disclose to anyone at any time any 
information in relation to the project. 

10 Comply with all relevant New Zealand laws, bylaws, codes, standards, including the provisions 
of any relevant district or regional plan or resource consent. 

11 Accept that Environment Bay of Plenty will not be liable to you for any direct or indirect damage, 
loss or costs in relation to the project. 

12 Not assign any benefit or burden of this agreement. 

13 Accept that any agreement made between the applicant organisation and an individual or 
organisation, for the contract of services, or contract for services, in the undertaking of the 
project, shall be deemed to be an agreement between the applicant organisation and the 
service provider.  In no way does this contract constitute an agreement between the service 
provider and Environment Bay of Plenty, and as such, Environment Bay of Plenty will not accept 
any liability by either party with regard to the contract. 

14 Provide evidence that demonstrates, to the satisfaction of Environment Bay of Plenty, that the 
approved work has been completed and that the funding provided from the EEF has been spent 
for approved work.  This may include receipts, supplier/contractor invoices, timesheets etc. 

Obligations - Environment Bay of Plenty: 
1 Will pay the funding (to the extent provided in this contract) from the EEF to you, subject to 

compliance by you with this contract. 

2 Will pay GST, in addition to the allocated funding, for those organisations that are GST 
registered.  Where an organisation is not GST registered Environment Bay of Plenty has 
included an additional 12.5%, the equivalent of GST, in the funding allocation. 

3 Has the right to visit your project during the duration of the EEF funded project.  This includes 
observing or inspecting anything at any time in relation to the project. 

4 Has the unreserved right to refer to the project in promotional material. 

5 Will not pay for any aspects of the project undertaken prior to Environment Bay of Plenty 
receiving the signed contract from you. 

6 May suspend or cancel this contract, or withhold payment, if: 
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(a) You are in breach of, or have failed to properly or promptly perform, any of your 
obligations; 

(b) Your organisation becomes insolvent or bankrupt, or are, or goes into receivership or 
liquidation;  

(c) Any direct or indirect change of ownership of control of your organisation occurs;  

(d) Environment Bay of Plenty reasonably considers that anything in relation to the project 
is bringing the EEF or Environment Bay of Plenty into disrepute, or, has become 
undesirable in light of the aims and purpose of the EEF or Environment Bay of Plenty.  
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Chapter 5:   Guidelines and Procedures for Building, 
Civil Engineering and Construction Contracts 

5.1 Introduction 

This section of the manual covers building, civil engineering and construction 
contracts, based on the New Zealand Standard’s document NZS 3910:2003 or the 
equivalent clauses in NZS 3910:1998.  The manual makes reference to the 
“standard” but contract supervisor’s should make themselves fully conversant with 
NZS 3910:2003. 

There are some instances where the Contract Supervisor is a Council staff member 
but the remainder of the contract management is supplied by an external 
Consultant. These situations should be avoided as a rule as the ultimate 
responsibility for contract management still lies with Council and the consultant’s 
accountabilities may become blurred. If such an arrangement is unavoidable then 
the procedures detailed in the manual must be followed by the external Consultant. 
In addition the Consultant must have established QA procedures relevant to the 
consultant’s role in the contract. 

5.2 Contract Preparation 

Preliminary preparation for work which is to be undertaken by contract will involve 
the completion of the Contract Preparation Checklist (Form 1). It will often require a 
calculation for liquidated damages as covered in 5.16 (Form 5) which should then be 
placed on the contract file. 

The Schedule of Prices may be established in spreadsheet form for later input of 
contract payment information. 

The Contracts Administration Officer will arrange appropriate advertising in the local 
and national media, including the “Tenders Gazette” and “NZ Government and Local 
Body Tender”. 

The Specification and particularly any plans shall be completed and approved by the 
Group Manager prior to advertising. 

Once approval for the proposed contract has been obtained, the Contracts 
Administration Officer is to be advised, who will arrange with Records for the 
creation of the contract file. 

5.3 Consultation 

Plans and specifications for contract work that will affect other divisions of Council, 
or other Network Utility Operators, must be discussed with the appropriate officers 
or parties. 

5.4 Environmental Consents 

Identify potential environmental issues and consent requirements. 
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Specialist advice may be required in these areas.  For example: 

• Resource Management Act requirements. 

• Building consents. 

• District and regional plan requirements. 

• Utility consents (including TLA services, power, gas, telecommunication). 

• Historic Places Act requirements. 

• Land acquisition and entry issues etc. 

5.5 Contractor’s Bond 

A contractor’s performance bond is recommended in accordance with the following 
table. 

Construction Contracts Bond Amount 

Under $100,000 No Bond 

From $100,000 to $1 million 10% of the estimated cost of the work 

Over $1 million $100,000 plus 5% of the estimated cost 
of the work over $1 million. 

Maintenance Contracts No Bond 

 

The bond amount should be rounded off to the nearest $5,000. 

Bonds shall be in the form of NZS 3910:2003 Third Schedule.  The surety shall be a 
bank, insurance company or recognised bonding company approved. 

In all cases where a bond is not required in accordance with the above 
recommendation, the Engineer must agree and the reason documented. 

In exceptional circumstances, the Engineer may require a Principal’s Bond.  The 
Principal’s Bond shall be in the form of NZS 3910:2003 Fourth Schedule for an 
amount to be agreed with the Engineer. 

5.6 Contract Documents 

The role of contract documents can be summarised as follows: 

• To provide adequate information for the calling of tenders; 

• To provide evidence of the terms agreed to; 

• To form the basis for administering the contract. 
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The contract documents for major construction works (Contract Model 1) will be the 
model documents prepared based on NZS 3910:2003, Conditions of Contract for 
Building and Civil Engineering Construction.  It is not necessary for NZS 3910:2003 
to be incorporated into the contract documents other than by reference. 

The Contract Preparation Checklist, Schedule of Prices, Basis of Payment, 
Specification and Drawings, are to be provided by the Designer to the Contracts 
Administration Officer. 

The Engineer’s Representative shall also advise the Contracts Administration 
Officer of any amendments to the provisions of the Contract’s Confirmation of Public 
Liability Insurance Form.  Once this information has been provided, the Contracts 
Administration Officer will then prepare the contract documents. 

A thorough peer review of the documents shall be undertaken by the Group 
Manager who shall also sign Form 1 before advertisement of the tender. 

It must be stressed that the tender documents should be thoroughly prepared and 
researched because these documents will be the final contract documents to be 
executed by Environment Bay of Plenty and the Contractor.  Carefully prepared 
contract documents will go a long way towards facilitating the administration of a 
contract, resulting in less cost to the contracting parties and reduced likelihood of 
dispute. 

If in doubt, the Engineer’s Representative should refer any issue to the Contracts 
Administration Officer, Group Manager or Engineer for clarification. 

(a) Special Conditions 

The Special Conditions are restricted to modifications and qualifications of the 
general conditions, such as type of contract, completion date, bond and 
insurance requirements etc.  The Special Conditions can be amended as 
required.  The Special Conditions are not, however, for substantial 
modification of the General Conditions of Contract.  It is necessary for the 
Special Conditions to delegate authority for the signing of progress payments 
to the Engineer’s Representative in accordance with Council’s current 
delegation provisions. 

(b) Schedule of Prices 

The purpose of a Schedule is: 

• To provide such information as to enable tenders to be prepared 
efficiently and accurately. 

• To provide prices for the proper and convenient comparison and 
evaluation of tenders. 

• To form a basis for accurate project planning. 

• To be used for the calculation of progress payments. 

• To be used for the valuation of variation orders. 
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The strict legal use of the Schedule is set out in 2.2 of NZS 3910:2003 and is 
more restrictive than this. 

Items of work should be grouped together in the Schedule, generally in 
accordance with their respective trades and the materials and labour related to 
the finished work.  It is not necessary for all trades to be included under 
separate sections.  Descriptions of items should identify the component and 
not the task to be carried out by the Contractor. 

The Schedule of Prices identifies or locates the items of work and is not 
intended to be a repeat of the Specification. 

Provisional items may be inserted in the Schedule to cover possible variations 
or additions to the contract work.  The purpose of these items is to obtain price 
rates for such work should it be required. 

In lump sum contracts where the quantity of work that will be required is 
unknown, provisional quantities may be nominated for the purpose of 
obtaining unit prices.  Such quantities shall be described as provisional and 
subject to measurement and adjustment on completion of the work. 

(c) Basis of Payment 

A Basis of Payment which refers to the specific schedule items should be 
included in all cases. 

(d) The Specification 

The Specification is the written technical description of the work, which is 
complimentary to (but not conflicting with) the pictorial descriptions and notes 
given on the drawings. 

When writing the Specifications, it is customary to divide the work into distinct 
sections or trades (e.g. scope of work, list of drawings, preliminaries, drainage, 
pavements, concrete, joinery, fencing etc) with clauses written to cover the 
materials to be used, if necessary the method of work to be used, the tests to 
be satisfied, how defective work should be remedied, and the method of 
measurement and payment.  Reference can be made to other documents, 
(such as New Zealand Standards) but this should not be done 
indiscriminately. 

The Specification is an integral part of the design, as are the drawings.  This is 
often overlooked with the result that inappropriate or outmoded specifications 
are selected, or replaced by a few brief notes on the drawings.  The designer 
should spend an appropriate amount of time specifying the quality of the work, 
as it is not possible to price, build, test or measure the work correctly unless 
this is done. 

(e) Drawings 

The Drawings set out the detail of the contract work.  All Drawings must be 
numbered (numbers must be in accordance with the appropriate Council 
series and are available from Engineering Records) and dated, to provide 
unique identification during and after the contract.  
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(f) Health and Safety 

The documentation required in terms of the contract shall be included in the 
Tender Documents. 

(g) Traffic Management Plans 

For contracts where any activity varies the normal operating conditions of any 
road, a Traffic Management Plan is required.  Approval for the plan is obtained 
from either the district council for council roads or Land Transport NZ for state 
highways.  It is highly recommended that all traffic management issues etc are 
the responsibility of the Contractor. 

5.7 Tendering 

Tenders shall be called publicly by newspaper advertisement, inviting any interested 
contractor to bid.  Tenderers who respond to this call should be given a complete set 
of all the contract documents intended for use on the work. 

(a) Document Contents 

The tender documents consist of: 

• Table of contents 

• General Conditions of Contract and Conditions of Tendering NZS 
3910:2003 (a reference only to the relevant conditions in the Schedule to 
Conditions of Tendering and the Special Conditions of Contract is all that 
is required). 

• Schedule to Conditions of Tendering including tender evaluation 
method. 

• Form of Tender 

• Schedule of Prices 

• Special Conditions of Contract 

• Specification 

• Any standard specifications referred to in the speciation. 

• Drawings 

• Documentation required in terms of Health and Safety, consents etc 

(b) Estimate 

An approved estimate shall be prepared for all work that is put to tender.  This 
is to be placed in the Tender Box prior to the opening of tenders, then placed 
on the contract file. 
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(c) Advertising 

Advertising of tenders is to be conducted with an official Council Order 
Number.  The extent of advertising shall be determined by the scope of the 
project.  (e.g. <$100,000 2x local, 1 x Herald, and Tender Gazettes or 
>$100,000 2x Local, 2 x Herald and Tender Gazettes) 

The Contracts Administration Officer will notify Records/Reception of the 
closing date and time for tenders, which will be 4.00 p.m. on an appropriate 
Tuesday.  It is expected that most tenders will be evaluated, and the 
successful tender accepted by the Friday of the week in which tenders close.  
Note:  No Tenderer shall be notified of the outcome of a tender until the tender 
recommendation has been signed by the persons with delegated authority.  
The closing date should be set to allow a reasonable tender period, allowing 
for the complexity of the job.  Usually however, most Tenderers will leave 
things to the last minute and a tender period longer than three weeks is rarely 
necessary, except for very large projects. 

(d) Dealing with Enquiries 

The answering of enquiries during the tender period should be restricted to 
one person only, the Contract Supervisor.  ALL answers to enquiries are to be 
written and sent to all Tenderers as a Notice of Tenderers, with the original 
being placed with the contract document.  However, considerable care should 
be taken to ensure that the documents are sufficiently clear and informative to 
allow tendering without questions. Ideally, there should be no need for any 
verbal communications with Tenderers prior to acceptance. 

The opening and recording of tenders is to be conducted in accordance with 
the provisions of this Manual.  The Contract Administration Officer, will advise 
the Records Section on the morning of the day of a tender closing, to prepare 
for receipt of tender faxes.  Contractors, if asking, should be advised that 
Council does not provide for public opening of tenders. 

Late tenders will not be considered (unless this were the only tender 
received).   Faxed tenders will be accepted unless the Tender Document 
states otherwise.  Tenders by fax should not be rejected if the tender price has 
been advised by fax prior to the time of closing and the complete tender is 
received the next day.  The subsequent postal tender must correspond exactly 
with the amount advised by fax.  One disadvantage of faxed tenders is they 
delay detailed consideration of tags, rates, deposits etc until the postal bid is 
received. 

After tenders close, enquiries will be received from Tenderers regarding their 
chances.  No premature indications, which might be relied upon 
mistakenly by others, should be given.  Only after a tender 
recommendation has been signed and the tender has been accepted should 
unsuccessful Tenderers be advised of the name and tender price of the 
successful Tenderer.  The Contracts Administration Officer will advise the 
unsuccessful Tenderers. 

(e) Evaluation of Tenders 

Evaluation of tenders shall be completed using the Tender Recommendation/ 
Detailed Tender Evaluation forms in accordance with delegated authority. 
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Tenders shall be checked for arithmetical accuracy.  If mistakes are identified, 
the Tenderers shall be asked in writing to amend their schedule rates to 
confirm their tender price, or withdraw. 

Tenders, which comply with the requirements of the tender documents, should 
be preferred.  If alternative proposals are submitted, this makes fair 
comparison of tenders difficult. 

If the Lowest Price Conforming Tender Method (1) is specified in the tender 
documents as the method for tender evaluations, the lowest priced tender is 
determined first.  This tender must satisfy ALL the non price tender attributes 
(i.e. Relevant Experience, Track Record, Technical Skills, Appropriate 
Resources, Management Skills and Methodology).  If not, the Tenderer is 
‘failed’ and the next lowest priced tender is considered in the same manner 
until a conforming tender is found. 

The competence of leading Tenderers and their past performance should be 
assessed, perhaps by enquiries of their previous clients; and through 
assessment of the Contractor’s Performance file. 

(f) Dealing with Tags 

The effect of ‘tags’ on tenders should be negotiated if necessary, with the 
Engineer assigning realistic values to them for comparison of tender prices.  
Communications regarding the clarification of tags etc shall be in writing, 
preferably by fax, and such communications shall become part of the contract 
documents. 

(g) Pre-letting Meetings 

A pre-letting meeting may be required to clarify particular points of concern.  
An agenda should be prepared and the meeting chaired by a Group Manager.  
The minutes of this meeting should be recorded, approved by both parties, 
and incorporated into the contract documents. 

(h) Tender Recommendation 

The Tender Recommendation Report (Form 11) should include a list of all 
Tenderers and their prices, whether the conditions of tendering have been 
complied with, some background information on leading Tenderers, and a 
recommendation on which (if any) is recommended for acceptance.  If any 
matter of a sensitive nature is raised in the report, it should be marked 
“confidential”, to be heard in public excluded session per Clause 3.32(b)(ii) 
NZS 7202 1988, in that it is “likely to unreasonably prejudice the commercial 
position of any person who supplied, or who is the subject of such information. 

Reasons for recommending other than the lowest Tenderer should be given 
only with caution, particularly if it reflects on the competence of the lowest 
tenderer.  The results of a thorough investigation of a Tenderer’s ability will 
inevitably contain a mixture of facts, hearsay, gossip and slander.  It should be 
reported in concise and neutral terms.  This is both fair to the Tenderer and a 
defence against action for libel or slander. 

Nevertheless, the ability of the recommended Tenderer to do the work should 
be scrutinised carefully, on the basis of past performance and current 
workload, and opinion obtained as to their ability to carry out the contract 
works in the specified time. 
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No information regarding another Tenderer’s identity, tender amount or rates 
should ever be given except the name of the successful Tenderer, and the 
amount of the successful tender.  No advice of prices received should leave 
the Council premises until an acceptance letter has been sent. 

(i) Tender Deposits 

Tender deposits are to be by way of cheques, made payable to Environment  
Bay of Plenty and crossed “Not Transferable”.  A record of cheques received, 
including contractor’s name, address and amount of tender will be recorded by 
the Contracts Administration Officer. 

All tender deposits are to be held securely by the Contracts Administration 
Officer.  Unsuccessful Tenderers’ cheques shall be returned with advice of 
non-acceptance.  The successful Tenderer’s cheque shall be banked into 
Council’s Trust Account.  The Contracts Administration Officer will arrange for 
a refund of the successful Tenderers’ deposit at the time of the first progress 
payment. 

A tender deposit provides a fund from which damages for the costs of re-
tendering can be deducted should an accepted Tenderer refuse to proceed 
with the contract.  This is the only reason for which the deposit may be 
forfeited – withdrawal of a tender before its acceptance is not a reason for 
forfeiture. 

Where there is a service element associated with the physical works and a 
desire to use the weighted attributes method for tender evaluation, approval 
must first be sought from the Chief Executive prior to tendering.   

5.8 Acceptance of Tender and Execution of Documents 

Acceptance of tenders shall be in accordance with the provisions of the Clause 2.11. 

In order to satisfy the common law test of offer and acceptance, the acceptance of a 
tender must be unconditional.  Thus a letter of acceptance of tender is not the place 
to introduce additional conditions like, “your tender is accepted subject to our 
obtaining the necessary finance within one month”.  Nor is acceptance “subject to 
contract” binding.  Such new conditions would be a counter offer, cancelling the 
original offer and in turn requiring acceptance by the original Tenderer.  While some 
negotiation between the parties is not unusual, eventually an unconditional 
acceptance of a current offer (or of a counter offer) is needed to create a contract. 

The Contracts Administration Officer will arrange for the acceptance letter and three 
copies of the contract documents to be forwarded to the Contractor for execution.  
Specific details for incorporation into the standard letter of acceptance should be 
provided by the Engineer.  The acceptance letter shall be signed by the Group 
Manager. 

Only the documents referred to in the agreement become part of the contract, so it 
is necessary to ensure that the signed documents incorporate all the documentation 
on which the tender and the final offer and acceptance are based.  Three identical 
sets of documents are to be signed, one to be retained for securities, one for the 
Contractor and one for the contract file. 
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The Contracts Administration Officer will endeavour to ensure that the bond and 
insurance requirements of the Contract Documents are met before execution by 
Council (although the bond form may be completed up to one (1) month after 
acceptance of tender unless otherwise specified in the Special Conditions).  Until 
the bond is signed and returned, no progress payments should be made to the 
Contractor.  Furthermore, no works should commence until all insurances are 
confirmed as received by the Contracts Administration Officer. 

The Contract Administration Officer will arrange for the Documents to be signed and 
sealed by Council, and for the distribution of the completed documents.  They will 
also advise the unsuccessful Tenderers and arrange for the refund of their tender 
deposits and document deposits. 

A special check that the following matters have been attended to should be made 
before the Contractor is permitted to start work on the site: 

• Unconditional acceptance of tender has been made. 

• All approvals obtained. 

• Contract insurances arranged. 

• Delegation of authority made to the Engineer’s Representative. 

• Contractor advised of arrangements for use of site (including security 
aspects). 

• Site inspection and report on condition of site and surrounding prior to 
commencement of work. 

• Start date/site possession advised. 

Unless otherwise modified, Council Contracts provide for possession of the site on a 
date to be advised in the acceptance of tender.  It is important to include within the 
estimated time for completion of contract, a period of, say 5 days, in which 
confirmation of insurances etc can be arranged by the Contractor.  If you can show 
that this time has been allowed for in the contract period, it should assist in 
determining a reasonable completion date and make application of the liquidated 
damages provisions easier, if necessary. 

5.9 Contractor’s Obligations 

In return for the Principal’s obligation to pay the agreed contract price, the 
Contractor acquires under the contract, a lengthy list of obligations.  Most of these 
appear in Section 5 of NZS 3910:2003 and may be summarised as: 

• To complete, hand over and maintain the contract works 

• To provide all necessary labour, materials, plant etc 

• To provide all necessary supervision 

• To cooperate with other Contractors 

• To care for the works, plant and materials 

• To avoid injury to persons or damage to property 

• To set out the works and protect survey marks 

• To prepare and submit any construction programme required 

• To comply with all statutes, regulations and bylaws 
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• To locate and protect utilities 

• To report and protect any treasure found 

• To remove all surplus plant and materials. 

Most of these obligations are self explanatory, or can be adequately explored in 
greater detail by merely reading the appropriate NZS 3910:2003 clause.  But the 
first obligation, that of completing the works, warrants further explanation. 

The Contractor’s fundamental obligation is to complete the work for the agreed sum.  
The Contractor must regard themselves as having an absolute obligation to 
complete the works, and their becoming more difficult or expensive will not alter that 
obligation. 

The Contractor must complete the work or pay damages for breach of contract.  In 
awarding the contract, Council does not warrant the suitability or practicability of the 
design, and it is for the Contractor to make their own assessment of the difficulties of 
construction. 

However, there are certain circumstances that may operate to discharge this 
obligation to complete, other than by performance.  These include: 

• Practical Completion: which has the specialised meaning of “finished apart 
from minor defects” and entitles the Contractor to payment less the cost of 
rectifying any defects. 

• Frustration: where circumstances have changed so radically that it becomes 
impossible or illegal to complete the work. 

• Agreement:  just as the parties entered the contract by agreement, so may it 
also be terminated by a fresh agreement, subject to the need for further 
consideration; or 

• Cancellation: where the innocent party may be able to treat the contract as  
discharged following breach of a fundamental obligation by the other party, in 
terms of the Contractual Remedies Act 1979. 

NZS 3910:2003 Clause 9.5 provides some relief for the Contractor in the event that 
physical conditions are encountered at the site, which could not reasonably have 
been foreseen by an experienced Contractor at the time of tendering. 

Not all the many obligations acquired by the Contractor under the contract need to 
be performed by them.  Subcontractors enable others with special skills to be 
brought into the project.  However, these subcontractors do not in general remove 
the liability of the Contractor to the Principal.  The Contractor still has “vicarious” 
liability for the acts and performance of the subcontractors. 

Most contract conditions allows the Contractor restricted freedom to subcontract 
parts of the work.  For example, NZS 3910:2003 clause 4, requires the Contractor to 
obtain the Engineer’s consent to any subletting of parts of the contract works. 

Normally there is no direct contractual relationship (privity) between the Principal 
and the Contractor’s subcontractor.  Thus the subcontractor cannot recover 
payment direct from the Principal unless special arrangements have been made.  
Therefore it is important for the Engineer not to cause confusion in contractual 
arrangements with subcontractors by avoiding the issuing of instructions to them 
directly. 
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5.10 Engineer’s Responsibilities 

The Principal shall ensure that there is an Engineer appointed at all times to the 
Contract.  The name, position and professional qualification of the Engineer are to 
be shown in the Special Conditions.  The Engineer shall not be a body corporate or 
a firm. 

The dual role of the Engineer is: 

• As an expert advisor to and representative of the Principal, and 

• Independently of either party, fairly and impartially make the decisions 
required in terms of the contract documents. 

The General Conditions of Contract will provide for the appointment of support staff 
for the Engineer. 

For contracts let in accordance with NZS 3910:2003, clauses 6.3.1 and 6.3.5 allow 
for the appointment of an “Engineer’s Representative” or Contract Supervisor. 

These appointments are optional and are effected initially in the letter of acceptance. 

The powers and limitations of the Engineer’s Representative are set out in 6.3.3. of 
NZS 3910:2003 but may be extended by the letter of acceptance of tender or 
another letter to the contractor signed by the Engineer to the Contract.  It is also 
essential that the authority of other staff is defined in the letter of acceptance of 
tender. 

A difficult problem for the Engineer’s Representative or Contract Supervisor, is to 
strike the right note in dealings with the Contractor.  In the interests of better 
Engineer/Contractor relationships, the following guidelines (based on an article by H 
R Falk in ASCE Civil Engineering, June 1959) are offered: 

(a) Be firm.  Make sure you are right and once you have made up your mind, 
stick to it.  But be fair.  If you discover new facts that show you were not right, 
reconsider. 

(b) Do not let anybody rush you.  Many times you are asked for a quick 
decision.  Do not be hurried; remember you are setting a precedent.  Do not 
tell the Contractor one thing one day and another thing the next.  Remember 
though that waiting for an important decision may be costing the Contractor 
money and, in many circumstances, you may be charged for the costs during 
the delay. 

(c) Be fair.  Avoid any tendency to apply specifications too rigidly.  Use your 
judgement to tell you when the Contractor is trying to do a good job, it pays to 
listen.  At the same time remember that the Council is entitled to the standard 
of work specified in the contract, no less. 

(d) Do not be over friendly.  Some Contractors try to cultivate the Engineer’s 
Representative.  A pleasant courteous attitude with a degree of reserve will 
help maintain an easy business relationship. 

(e) Think ahead.  Try to anticipate tomorrow’s trouble today.  If you spot a 
problem talk it over with the Contractor.  But remember, it is their responsibility 
to manage the job. 
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(f) Be a diplomat.  A soft answer may get better results than loud talk.  Ask or 
request rather than order. 

(g) Write it down.  Memory is fallible and adequate written records invaluable.  
One can rarely predict which aspects of the job might later be troublesome, so 
the safe rule is to make a diary or file note of all dealings with the Contractor.  
Diary notes have a special value in later disputes or arbitrations as they are “a 
record made at the time of what someone saw”.  Similarly, circulated minutes 
of site meetings, to which no objection was raised at the time, can prove most 
valuable.  Site meetings should be arranged monthly on all large contracts, 
with the minutes filed and circulated to the Contractor. 

The Engineer’s Representative has the responsibility of carrying out the day to day 
administration of the contract. 

The day to day administration of the contract shall include: 

• Preparation of “Progress Payments” and “Contract Payment Certification”. 

• Preparation of Variation Orders (where required). 

• Preparation of any necessary correspondence with the contractor. 

• Preparation of any reports required by Group Managers, Council or 
Committee. 

• Preparation of “Certificate of Completion/Practical Completion” and 
“Maintenance/Defects Liability Certificate”. 

• Investigation of any claims lodged by contractor, particularly in respect of 
variation orders. 

• Checking of the contractor’s progress in comparison with “Contract 
Programme Chart” or monthly programmes and reports. 

• Vetting of the contractors Quality Plans and monitoring the results of testing 
undertaken in accordance with the Quality Plan. 

• Overall administration of the contract to ensure compliance with the terms of 
the contract. 

• Maintaining the contract file, for the duration of that contract.  The file will 
contain the reference contract document, all relevant correspondence, 
progress payment certificates, etc.  The contract file is to remain in the office 
and a separate working copy is used when on site. 

• A job diary should be kept for all contract works (Form 31).  This should be a 
daily diary and should be kept accurately.  It is especially valuable on major 
contracts, particularly those involving buildings or structures.  In the event of a 
contractual dispute, the job diary is a vital record.  On completion of any 
contract, the job diary or photocopied pages should be filed with the contract 
file.  The diary shall include: 

(a) Details of weather conditions (particularly in respect of working time 
lost). 

(b) The number of people working on the job and under which trade they 
are employed (separately for each Subcontractor). 

(c) List of plant on the job. 
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(d) Summary of work done, particularly of completed sections or stages or 
other key events. 

(e) Materials delivered to the site, or orders placed. 

(f) Inspection, tests, checks carried out; and 

• Approvals granted 

• Rejections 

• Instructions issued 

(g) Any Health and Safety issues. 

(h) Any other matters of significance to the contract, e.g. disputes. 

For maintenance contracts the diary shall record all site inspections made and 
all contacts made with the contractor. 

On completion of any contract, the job diary should be filed with the Contract 
File. 

An in-house contract performance appraisal (Form 31) shall be prepared by 
the Contract Supervisor for future reference.  It should be factual, concise and 
neutral, detailing standards of performance, documentation, professionalism 
etc. 

Finally, it is important to remember that NZS 3910:2003 does not give the 
Engineer any power to substitute what they may consider as fair and 
reasonable for the terms of the contract.  Changes to contract provisions that 
time may have shown to be harsh can only be made by agreement between 
the two contracting parties. 

5.11 Official Communications with the Contractor 

This can take several forms: 

• Site inspections 

• Site meetings 

• Site instructions 

• Notices/Certificates to Contractor 

• Correspondence 

It can also be carried out at three distinct levels depending on the size and 
complexity of the contract structure or Contractor’s management organisation. 

Principal Contractor 

Contract Supervisor Site Foreman 

Engineer’s Representative Project Manager/Contractor’s Agent 

Engineer General Manager 
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Often the Contract Supervisor and the Engineer’s Representative are one and the 
same person. 

Site inspections should be carried out regularly, (frequency dependent on 
programme and extent of works) as a full joint inspection by the Contract Supervisor 
and the Site Foreman.  This is in addition to the general inspections, tests, checks 
etc carried out.  Significant matters should be recorded in the Job Diary.  (Form 30) 

Site meetings are held on a formal basis, usually weekly, fortnightly or monthly, and 
should include: 

(a) Contract Supervisor, Engineer’s Representative 

(b) Foreman, Project Manager, major Subcontractors.  Minutes should be taken 
by the Engineer’s Representative, copies sent to all parties and the minutes 
confirmed as a true record at the following site meeting. 

Note that these meetings are intended principally to discuss contract work and 
performance and not contractual conditions or matters under dispute. 

Site instructions are generally hand written on a standard form (Form 29) and issued 
by the Contract Supervisor or the Engineer’s Representative as required.  They will 
normally involve:  instructions or directions; approvals or rejections.  They must not 
be used for Variation Orders (Form 28) although they can be used as a preliminary 
instruction stating that, “A formal Variation Order will be issued to confirm this site 
instruction”. 

Notices and certificates are formal communications relating to matters of contract 
conditions and should therefore be carefully written and signed by an appropriate 
officer. 

It is important to refer to the Engineer’s authority under the contract to make the 
decision involved, issued the ruling etc, e.g. “In accordance with clause/section of 
the Contract Specifications/Special/Conditions of Contract, you are advised….”.  
This is because ALL of the Engineer’s power arises from the Conditions of Contract.  
The Engineer does not have unlimited powers. 

5.12 Indemnity and Insurance 

Construction works are particularly prone to risks of damage and the incurring of 
liabilities to other parties.  The construction contract defines the basis upon which 
these risks are shared between the Council and the Contractor.  Unless specific 
alternative provisions appear in the event of damage arising, the Contractor will 
nevertheless be obliged to complete the works and repair any damage. 

As an example of indemnity provisions, NZS 3910:2003 Section 7 and 8 require the 
Contract to take responsibility for the care of the works and to indemnify the 
Principal against any loss or liability occurring as a result of all but a narrow 
selection of excepted risks (e.g. riot and war, occupation by the Principal etc). 

Knowing that the Contract is responsible for reinstating any damage is of little 
comfort if the severity of the damage and cost of reinstatement were so high as to 
bankrupt the Contractor.  Therefore the Council’s interests should be protected by 
requiring the Contractor to insure these risks. 
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Typical Council construction contracts under NZS 3910:2003 involve the Contractor 
in affecting two policies, firstly the insurance of the contract works and materials 
under Clause 8.1 and secondly, a policy of public liability insurance under Clause 
8.3.  Contractor Works and Materials Insurance provides cover for a wider range of 
risks, varying from one insurance company to another, with a common feature of 
never covering all the risks. 

Public Contractor Liability insurance covers property other than that owned by or in 
charge of the Contractor and other than the contract works.  The indemnity is 
against liability for loss of or damage to any such property resulting from accidents 
in connection with the contract.  Specifying the amount of cover requires recognition 
that costs of a claim are unrelated to and may be far greater than the contract sum. 

Confirmation of Contract Works and Materials and Public Liability Insurance Forms 
are part of the standard contract documents.  These are in a format which provide 
for the Contractor’s insurer to complete the information and should therefore be able 
to be completed in a matter of days. 

No works shall commence on any contract until confirmation of all insurances 
required has been received.  It is therefore important to allow a reasonable period to 
arrange insurance, say 5 days, when determining the due date for completion. 

Any contract which results in a capital improvement to a building or structure in 
excess of $500,000 should be identified to Group Manager, HR & Corporate 
Services immediately in order that Council’s insurance provisions can be updated. 

5.12.1 Council to Insure Contract Works and existing Structure in Certain 
Cases 

Where the contract works are in the nature of additions, alterations, repairs or 
maintenance to, or are in the vicinity of, an existing structure it may be desirable for 
Council to arrange for necessary insurance cover.  This is because Council is in the 
best position to know the amount and the scope of cover required.  In many cases 
Council will already have insurance policies in place and will be able to arrange the 
necessary extensions of cover. 

Where this situation may exist the engineer shall discuss the matter with the 
engineer’s representative and obtain specific instructions before providing for the 
Council to insure the contract works and existing structures (state in Special 
Conditions). 

It should be remembered that a contractor’s All Risk Policy in general, does not 
insure against negligence, faulty workmanship or design.  If the contractor wishes to 
insure against design, including temporary works, then insurance through a 
Professional Indemnity Insurance Policy should be arranged. 

5.13 Payments 

The Contractor is paid for the estimated value of work completed and materials 
supplied, less a proportion of the sum which is held back as a fund to ensure 
completion of the Contractor’s obligations.  Clause 12 of NZS 3910:2003 contains 
provisions relating to the claims for, the issuing of, and the making of payments and 
the associated time limits. 
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Contract payments are to be prepared by the Contract Supervisor from the 
Contractor’s Schedule, using the Contract Payment Certificate (Form 23).  Copies 
shall be made and distributed as follows: 

• Blue  Treasury to send to Contractor, with payment 

• White  Treasury 

• Yellow  Contract file 

Note: Contractors are not to supply tax invoices, but rather to provide a claim as per 
Section 12, NZS 3910:2003.  If a tax invoice is received there is a box on the 
payment certificate form which must be unchecked. 

Ongoing payment data should be recorded in pre prepared spreadsheet form by 
appropriate staff. 

Retention moneys are to be 10% of the value of total work completed at the date of 
payment, but may be reduced to 5% after the first $500,000 and/or if the Defects 
Liability period is long (six months or greater). 

Payments should be made within 10 days of receipt of the contractor’s claim. 

Provision for adjustment of the contract price as a consequence of the effects of 
inflation is provided for under NZS 3910:2003 Clause 12.8.2.  Note that contrary to 
most other contract General Conditions, (and to common sense) the cost fluctuation 
adjustment applies automatically because of this clause, unless struck out in the 
Special Conditions. 

The first progress payment should ALWAYS be processed via the Contracts 
Administration Officer in order that the refund of the tender deposit and confirmation 
of receipt of Insurance/Bonds can be actioned. 

5.14 Variations 

Few engineering contracts can be so perfectly planned that no change in the scope 
of the work is necessary before they are completed.  Such variations may arise from 
the desire of the Council to have changes made to the form of the works, or as a 
result of discrepancies in the original contract which are almost inevitable in more 
complex projects. 

Variations must be authorised by the Engineer or Engineer’s Representative to a 
maximum of their delegate authority with those variations which exceed the contract 
sum and contingency being subject to the provisions of this Manual.  
Correspondence between Council and Contractor regarding variations should be 
under the Engineer’s signature. 

Such variations to the contract works need to be distinguished from changes to the 
contract conditions, which are sometimes also loosely referred to as variations.  
Changes to the contract conditions can only be affected by a separate agreement 
between the parties, which would require some additional consideration to be 
enforceable.  Similarly, additional work which is entirely outside the contract cannot 
be ordered under such a clause, but needs separate agreement. 

NZS 3910:2003 clause 9.1 provides that variations can be ordered “within the scope 
of contract” which increase or decrease the quantity of work, omit work, change the 
character or dimensions of work, any material or require additional work to be done, 
change the level, line, position or dimensions of any part of the contract works.  
However, the power to omit work cannot be used in order to have it carried out 
(perhaps more cheaply) by another Contractor. 
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In addition to variations ordered by the Engineer, there may be other events which 
may give rise to variations of the contract works.  For example locating and 
protecting underground utilities not in the position indicated in the contract 
documents is a variation (NZS 3910:2003, clause 5.13.4).  Similarly, so may be the 
consequences of suspension of work, (NZS 3910:2003, clause 6.7.4) or the late 
issue of drawings (NZS 3910:2003, Clause 2.8.7 and 2.9.4).  The most frequent 
difficulty encountered in the context of variations is deciding whether a matter is truly 
a variation or whether it was always included in the tendered price for the contract. 

The value of each variation is assessed by the Engineer on the basis of the 
Schedule of Prices, where the items are applicable to the circumstances and the 
nature of the work (NZS 3910:2003, clause 9.3). 

If the variation involves additional time, then the time related component of the 
preliminary and general items should be assessed and added. Note that the 
amounts given in the Schedule are prices, not costs, implying that they already 
include full allowance for overheads and profit. 

Where there is no reasonably applicable item in the Schedule, the value is to be 
‘fixed’ by the Engineer, having regard to the Schedule and to the Contractor’s costs 
and a reasonable margin of profit (NZS 3910:2003 Clause 9.3).  Costs are defined 
as including all expenses or losses and overheads, whether on or off the site.  
Variations may be valued on a “day works” basis, in which case payment is made 
for the time spent by each worker and each item of plant and for the quantities of 
materials used (NZS 3910:2003 Clause 9.4.2).  Some variations will involve time 
extensions, but with little or no additional value of work. 

Even when overall delay is not involved, there may still be disturbance of the 
Contractor’s internal programme.  The assessment of loss of productivity claims is 
one of the more difficult problems.  It may require a close analysis of any 
programmes and cost correlations with records of labour and plant work output.  
Comparisons could be made between actual hours and output during a period 
known to be unaffected, and those for the affected period.  The keeping of good site 
records, including minutes of meetings, diaries, production and programme records, 
photographs etc is an essential aid to claiming and evaluating variations. 

5.15 Practical Completion 

The major obligation imposed on the Contractor by the contract is to complete the 
works.  Frequently the problem arises of determining whether the Contractor has 
filled this obligation, thus giving rise to the Council’s obligation to pay. 

Management of any contract to ensure its completion on time is a principal task for 
the Engineer’s Representative/Contract Supervisor. Where there is a submitted 
Programme of Works, the actual progress may be compared with the chart and 
performance assessed at regular intervals. 

When the Contractor begins to fall behind programme, or where there is no 
programme, behind a reasonable time scale to ensure completion on time, then the 
deficiencies in performance must be drawn to the Contractor’s attention.  This 
should be in a formal way, i.e. at site meetings (and recorded in minutes) or by a 
notice or letter.  The reasons for any delays should be recorded in the job diary, e.g. 
weather, delivery delays.  Assurances by the Contractor to catch up time should 
also be noted in site meeting minutes. 
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When actual progress is so different from the submitted Programme of Works, that it 
has no relevance to the Contract, then the Contractor should be requested to amend 
or revise the programme in light of the current conditions.  The General Conditions 
NZS 3910:2003 provide for this under 5.10.4. 

Where the rate of progress is too slow to ensure completion in time, the Contractor 
should be advised by way of a notice “To take such steps as are necessary in order 
to expedite progress so that the works may be completed by the prescribed (or 
extended) time”.  There is no authority under NZS 3910:2003 for the Engineer to 
require the Contractor to take action to accelerate progress, but it is prudent to have 
a record of advice to do so, particularly if the contract is completed late and dispute 
follows.  The Contractor should not generally be instructed to accelerate works as 
this can lead to additional claims against Council. 

Extensions of time are provided for under 10.3 of NZS 3910:2003 and may be 
granted in respect of: 

(a) The net effect of any variation; or 

(b) Weather sufficiently inclement to interfere with the progress of the works; or 

(c) Any strike, lockout or other industrial action; or 

(d) Loss or damage to the contract works or materials; or 

(e) Flood, volcanic or seismic events; or 

(f) Any circumstances not reasonably foreseeable by an experienced contractor 
at the time of tendering and not due to the fault of the Contractor. 

In all cases the General Conditions must be read carefully to see if the grounds of 
extension are fully satisfied. 

Extensions of time for additional work can be assessed comparing the quantities of 
the Schedule with the amount required in the variation and calculating the extra time 
needed using the Programme of Works.  Other “variations” can be assessed in 
terms of the delays clause.  Therefore good contract records are vital. 

Bad weather is the usual basis for an extension.  Furthermore, the effect of bad 
weather must be assessed in relation to the critical path or progress (i.e. if a building 
is fully closed in and only interior finishing is being done, weather does not qualify).  
Therefore, regular use of the job diary is important. 

Generally the Contractor should be provided with an extra day for each day lost due 
to inclement weather.  However, a day of bad weather on an earthworks site may 
require more than one day before conditions are suitable for machinery to continue 
working.  In such cases a reasonable assessment of the extra time required will 
need to be made by the Engineer.  All extensions of time shall be recorded on the 
contract file. 

It is the “unforeseen circumstances” that are difficult to assess and are interpreted 
as conditions that could not be reasonably foreseen by an experienced 
Contractor given the information generally available at time of calling tenders. 
It does not cover matters under the control of the Contractor, i.e. any errors or 
incompetence on their part or those of subcontractors.  Such circumstances do not 
qualify. 
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Extensions of time should be approved by the Engineer unless specific authorisation 
has been given to the Engineer’s Representative to approve extensions of time (see 
clause 6.3.3 of NZS3910:2003). 

It would be severe indeed if the Contractor were only entitled to payment on 
completion of the entire contract.  Instead the concept of “practical” completion has 
been developed, meaning that the works are finished and ready for use except only 
for some minor defects yet to be remedied (or yet to be discovered).  When Practical 
Completion is achieved, payment of the contract price less the cost of rectifying the 
defects is due.  More usually, some provision for regular progress payments to the 
Contractor, during the construction phase, will also appear in the contract. 

Practical Completion is an important milestone in the contract.  For example, under 
NZS 3910:2003 it ends the Contractor’s obligation to care for and insure the works, 
starts the clock for the release of sureties and retention moneys, and stops the clock 
for the calculation of any liquidated damages for delayed completion.  The 
certification of Practical Completion by the Engineer is thus one of their more 
important tasks. 

The Certificate of Practical Completion (Form 24) should be issued within five days 
of notification by the Contractor if the Engineers Representative is satisfied that the 
work is substantially complete. 

The Contract Supervisor should inform the Contracts Administration Officer who will 
issue the Certificate under the signature of the Engineer. 

Following the issue of the Certificate of Practical Completion, the Contract 
Supervisor shall complete the “Appraisal of Contractor’s Performance” Form 31, 
providing an accurate and unbiased account of the Contractor’s performance to the 
stage of practical completion.  The form should then be endorsed by both the 
Engineer’s Representative and Engineer.  The original copy of the completed form is 
to be placed on the Contractor’s Performance file 1360 01 C02, and a copy is to be 
placed on the contract file.  The appraisal form shall be updated and replaced 
following completion of the Defects Liability period and issue of the Final Payment 
Certificate. 

If the bond release is due at Practical Completion, the Contractor and their surety 
should be notified within 5 working days of the issue of the Certificate of Practical 
Completion. 

5.16 Late Completion and Liquidated Damages 

The time for completion of the contract works will normally be specified.  If it is not 
then there is an implication that the works are to be completed within a “reasonable” 
time, but that could mean a long wait for the Council.  Failure to complete by the 
specified time is a breach of contract, but not usually so fundamental a breach as to 
discharge the contract (e.g. by making its further performance pointless).  Instead, 
late completion gives rise to the opportunity for the innocent party to sue for 
damages to compensate for loss suffered. 

In a typical construction contract, time is of importance to the parties, but not truly “of 
the essence”.  Such a contract will include provisions empowering the Engineer to 
extend time for completion and for damages in the event of delay (rather than 
discharge). 
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The power in NZS 3930:2003, clause 10.3 to extend time for completion, which 
might be thought to be for the Contractor’s benefit, is also of help to the Council in 
keeping the liquidated damages provisions alive.  In the case of late completion, if it 
can be shown that the delay was contributed to (even if only partly) by the Council, 
the liquidated damages cannot be enforced unless the Contractor is entitled to an 
extension of time for such delay. 

Liquidated damages compensate Council for the loss, which Council estimates it will 
sustain if works are not completed on time. 

Where liquidated damages are provided for, the amount must be a genuine pre-
estimate of the likely loss to Council that would result from delay of completion.  
Where liquidated damages are provided for separable portions it may be necessary 
to provide different rates for each separable portion. 

Liquidated damages must always be assessed and agreed with the Engineer’s 
Representative, and provided for except in special circumstances and on the 
specific instructions of the Engineer’s Representative. 

Where liquidated damages are not provided, Council can recover and the contractor 
will be liable only for such actual loss as Council can prove has resulted from the 
late completion, being loss of a kind reasonably foreseeable to the parties at the 
time the contract was made as being likely to result. 

The assessment of liquidated damages must be undertaken by the engineer before 
calling tenders using the Liquidated Damages Assessment Sheet (see Form No. 6).  
The completed assessment must be filed on the Principal’s Set. 

If there are no grounds for an extension of time and the delay in completion has 
resulted in the Council sustaining direct or indirect financial loss, then the liquidated 
damages must be deducted.  A recommendation to remit liquidated damages may 
be made by the Engineer’s Representative to the Engineer, however, any decision 
to remit liquidated damages may only be made by the Engineer in consultation with 
the Chief Executive. 

5.17 Defects Liability Period 

Most Engineering contracts require the Contractor to rectify any defective work 
within a period of Defects Liability following practical completion, usually for three to 
six months, but sometimes for a year or more.  Frequently the following Defects 
Liability periods are appropriate: 

• Civil construction 3 months 

• Building construction 6 months 

• Mechanical plant 12-24 months 

• Structures prone to leaking, e.g. reservoirs and roofs 12-24 months 

During this Defects Liability period, the Contractor will be obliged to carry out 
remedial work on defects, whether or not they were known at the time of Practical 
Completion.  Provisions affording access, requiring notice, and allowing payment for 
those defects not within the Contractor’s control, are found in NZS 3910:2003 
Section 11.  Once again such provisions might at first be thought to be for the 
Council’s benefit, but they also protect the Contractor’s rights. 
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Without such provisions any defects would be a breach of contract by the 
Contractor, entitling the Council to damages assessed on the basis of the cost of 
rectification.  Clauses like these found in NZS 3910:2003 section 11, gives the 
Contractor the right to rectify such defects itself, which presumably can be done 
more economically than by bringing in another Contractor. 

The Defects Liability Certificate (Form 25) will be issued by the Contracts 
Administration Officer under the Engineer’s signature on expiry of the Defects 
Liability period and following advice from the Engineer’s Representative that any 
defective work has been rectified. 

Defects Liability Retentions should also be paid within 10 working days of receipt of 
the Contractor’s final claim.  It should be noted that the Defects Liability Certificate 
and Final Payment Certificate (Form 26) will often be issued simultaneously. 

Following the issue of the Defects Liability Certificate (Form 25), the Contract 
Supervisor shall update the “Appraisal of Contractor’s Performance” form (Form 31) 
which was previously completed to the stage of Practical Completion.  Once again 
the form is to be endorsed by the Engineer’s Representative and Engineer. 

The Contracts Administration Officer shall keep a record of all such appraisals and 
shall provide a copy of each appraisal to the respective Contractors. 

This is an important stage of the Contract, as the issue of the Defects Liability 
Certificate releases the Contractor and their surety from their obligations under the 
Contractor’s Bond. 

NOTE:  The bond may only be required up to the issue of the Certificate of 
Practical Completion.  The Engineer in charge of the Project should make the 
decision regarding the length of time that the bond shall apply on the 
particular risks involved. 

5.18 Final Payment Certificate 

The Contractor’s “Final Claim” is a final account of all the Contractor’s claims in 
relation to the contract.  This claim is normally received not later than two months 
after the expiry of the period of Defects Liability.  If no claim is forthcoming within 
this period the Contract Supervisor should contact the Contractor and prompt the 
final claim. 

As soon as practicable after receipt of the Contractor’s final claim, the issue of the 
Defects Liability Certificate, and on the advice of the Contract Supervisor, the 
Contracts Administration Officer will prepare a Final Payment Certificate (Form 26). 

The Contracts Administration Officer shall complete the Contract File Summary 
Sheet (Form 6) summarising the contract period and all costs.  This shall be 
presented with the complete contract file, to the Engineer for the signing of the Final 
Payment Certificate. 

5.19 Contract File 

This is the most valuable record of all of the history of the contract and should 
contain copies of: 

• The full Contract including notices to tenders, drawings, appendices, 
completed schedules etc 
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• Acceptance of tender/advice of non-acceptance of tenders 

• All correspondence related to the contract 

• All variation orders 

• All certificates (payment and others) 

• All test results etc 

• All other matters referred to e.g. minutes of site meetings, site instructions 

It should be kept accurately and up to date, and when not in use should be kept in 
the general filing system. 

The summary sheet (Form 6) is to be taped inside the cover of the file by Contracts 
Administration Officer. 
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Summary of Procedures 
Contract Administration 

Building, Civil Engineer and Construction Contracts 
Stage Action Required Responsibility 
1 Approval to Call 

Tenders 
• Approval sought from Group 

Manager 
• Estimate of cost 
 

• Eng. Rep/Engineer 

2 Contract Preparation • Determine appropriate type of 
contract for scope of the project 

 

•  Engineer/Consultant/C
AO 

 • Complete Contract Checklist 
Form  

 

•  Engineer/Consultant 

 • Complete Schedule of Prices, 
Basis of Payment and 
Specification and Liquidated 
Damages Pre-assessment 

 

•  Engineer/Consultant 
and checked by 
Section Manager 

 • Schedule of Prices in 
Spreadsheet format (if 
necessary) 

 

•  Engineer/Consultant 

3 Contract No. and File 
Created 

• Contract Compilation •  Contract Admin 
Officer 

 • Obtain Contract No. from 
Contract Admin Staff (Title, 
Budget and Tender Closing 
Date required) 

 

•  Contract Admin 
Officer 

 • Note: Once Contract No. 
obtained the ‘Title’ must not be 
changed without prior 
notification to Contract Admin 
Officer 

 

 

4 Approval to Advertise 
Tenders 

• Peer review of documents 
before advertising 

 

• Section 
Manager/Engineer 

 
 • Final Tender Document 

Approval 
 

• Group Manager 

 • Outside Consultants to supply 2 
copies of final document to 
Contract Admin Staff 

 

• Engineer/Consultant 

 • Arrange with Records for 
documents to be copied.  
(normally 10-15 sets for civil 
construction projects) 

 

Contract Administration 
Officer 

5 Tenders Advertised or 
Invited 

• Advertising with official Order 
No. only after receipt of signed 
drawings (if appropriate) 

 

Contract Administration 
Officer 
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Stage Action Required Responsibility 
 • Advertise Wed/Sat in local (x2) 

and NZ Herald (x1-2) and NZ 
GOVERNMENT & Local Body 
Tender Gazette via advertising 
and NZ Tenders Gazette via the 
Internet 

 

Contract Administration 
Officer 

 • Record Company name, 
contact name, postal address, 
fax and phone numbers and 
contact name for all Tenderers 
in Tenders Register 

 

Reception/ Contract 
Administration Officer 

 • Copy of Tender Advertisement 
to be forwarded to Contract 
Admin staff 

 

Consultants 

6 Document Deposits • Collected upon issue of 
documents 

 

Contract Administration 
Officer 

 • Refunded in accordance with 
Conditions of Tendering 
(Tenderer to sign if collecting in 
person) 

 

 

 • Banked if documents have not 
been returned within 6 weeks of 
notification 

 

 

Contract Administration 
Officer to check these 
requirements 
 
Contract Administration 
Officer 

7 Notices to Tenderers • To provide Contract No., Title, 
Sequential Notice No., Date and 
signature of an appropriate 
authority 

• Faxed and mailed to every 
Tenderer and recorded in 
Tenders Register 

• ALL communication with a 
Tenderer MUST be notified to 
ALL Tenderers via a Notice to 
Tenderers 

 

Engineer/Consultant 

8 Tenders Opened and 
Recorded 

• Notify Records/Corp Services of 
Date/Time of closing (Tuesday, 
4.00 p.m. appropriate date) 

 

Contract Administration 
Officer 

 • An estimate for the tender must 
be available prior to opening of 
tenders 

 

Engineering 
Staff/Consultants 

Contract Admin Officer 
/Engineer’s Representative 

 • Ensure that all Tender Deposits 
are received. 

Contract Administration 
Officer 
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Stage Action Required Responsibility 
 • For Weighted Attribute 

evaluations open the Non-Price 
Attribute Envelopes, initial 
pages and provide information 
to the Tender Evaluation Panel.  
Price Envelopes opened and 
recorded into spreadsheet by 
CAO only after evaluation 
scores received 

 

Contract Administration 
Officer 

9 Tender Deposits • Bank Tender Deposit of 
successful Tenderer and hold 
all other Tender Deposits to 
refund with advice of non-
acceptance 

 

Contract Administration 
Officer 

10 Tender Evaluation • Provide Engineer’s 
Rep/Designer with a Tender 
Recommendation form and 
Letter of Acceptance to 
complete 

 
Note:  ANY communication with 
any Tenderer during the 
evaluation process must be 
made in writing giving deadline 
for reply.  ALL replies must be 
received in writing. 

Contract Administration 
Officer 
Engineer/Consultant 

11 Acceptance of Tenders • Ensure Tender 
Recommendation or Summary 
form is completed correctly and 
obtain signatures in accordance 
with the Delegation Manual 

 

Contract Administration 
Officer 

 • Acceptance Letter to contain: 
- Specific details of Engineer’s 

Rep 
- Letter to be signed by Group 

Manager 
- Include Insurance & Bond 

Requirements 
- Advise Site Possession/Start 

Date 
 

Contract Administration 
Officer 

 • Fax a copy of the Acceptance 
letter to the successful Tenderer 
and relevant Consultant if 
appropriate 

Contract Administration 
Officer 
 

 • Advise Eng/Eng Rep when 
acceptance letter has been 
faxed. 

Contract Administration 
Officer 
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Stage Action Required Responsibility 
12 Produce Signing Sets 

of Documents 
• Prepare a complete set of 

contract document originals 
including Notices to Tenderers, 
agreed correspondence, and 
Notification of Acceptance and 
arrange for 4 photocopies (4 
copies including the original to 
be bound with 1 file copy) 

Contract Administration 
Officer 

 • Three of the bound copies are 
mailed with the original 
Acceptance letter to the 
Contractor. 

Contract Administration 
Officer 

 

 • The remaining bound set is held 
by Contract Administration 

Contract Administration 
Officer 

13 Unsuccessful 
Tenderers Notified 

• Advise unsuccessful Tenderers 
• Return Tender Deposits where 

appropriate 

Contract Administration 
Officer 

14 Documents Executed & 
Distributed 

• Ensure documents are signed 
and returned promptly.  Record 
return of documents in 
Database and arrange 
execution of documents by 
Chief Executive 

Contract Administration 
Officer 

 • Executed copies distributed as 
follows: 
1 Securities (Records) 
2 Engineer’s Rep/Consultant 
3 Contractor 

Contract Administration 
Officer 

• Ensure confirmation of 
insurance cover has been 
provided before work 
commences 

Engineer Admin Officer 15 Confirmation of 
Insurance Cover 

• NO progress payments until 
Insurances provided 

Engineer/Consultant 

16 Bond Executed • If not returned with Contract 
Documents, the bond must be 
provided within one month. 

Engineer Admin Officer 

 • NO Progress Payments until 
Bond provided 

Engineer/Consultant 

17 Tender Deposit 
Released 

• To Contractor with first payment Engineer  

 • Memo to Accounts to release 
Tender Deposit Copy attached 
to first Payment Certificate 

Contract Administration 
Officer 

18 Contract Payments • Contract Payment Certificates 
are prepared by the Engineer’s 
Rep and authorised by the 
Engineer 

Engineer/Consultant 

 • First and final payments are 
processed via Contract Admin.  
All final payment certificates are 
to be signed off by the Group 
Manager. 

Contract Administration 
Officer 
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Stage Action Required Responsibility 
 • All variations to be noted on 

contract payment certificate, 
with total variations for contract 
on Final Payment Certificate. 

Engineer/Consultant 

 • Copies of Payment Certificates 
to: 
1 Contractor (Blue) 
2 Treasury (White) 
3 Contract File (Yellow) 

Contractors Claim to be 
attached. 

Engineer/Consultant 

• Advise of Certification Engineer’s Rep 
• Authorisation Engineer 

19 Practical Completion 
Certificate 

• Action and update database Contract Administration 
Officer 

• Advise of Certification Engineer’s Rep 

• Authorisation Engineer 

20 Defects Liability 
Certificate 

• Action and update Database Contract Administration 
Officer 

21 Bond Release • Action with Practical Completion 
or Defects Liability Certificate as 
appropriate and update 
database 

Contract Administration 
Officer 

22 Extensions of Approved 
Contract Sum 

• No Contract Payment can be 
made in excess of the originally 
approved sum unless an 
authorised extension is given.  
Assist Engineer’s Rep to 
complete the Extension form, 
have typed and signed. 

Contract Administration 
Officer 

 • Update Database and report the 
extension to the next 
appropriate Committee meeting 

Contract Administration 
Officer 

23 Contractor’s Appraisal • Provide form to Engineer’s Rep 
to complete, have the Appraisal 
typed and signed by Engineer’s 
Rep and Engineer 

Contract Administration 
Officer 

 • Send copy to the Contractor 
with a Contractors Feedback 
form and standard covering 
letter 

Contract Administration 
Officer 

 • Place copy of Appraisal in 
Appraisals Folder and update 
Appraisal Database 

Contract Administration 
Officer 

24 Final Payment 
Certificate 

• Advise of Certification Engineer/Consultant 

 • Authorisation Group Manager 

 • Action and update database.  
Generally the Defects Liability 
and Final Payment Certificates 
are processed at the same time.  
If the Appraisal has been 
completed the Contract can be 
finalised. 

Contract Administration 
Officer 
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Stage Action Required Responsibility 
25 Final File and Database 

Administration 
• Before finalising a Contract in 

the Database ensure the 
following: 
- Contract has not exceeded 

approved sum 
- Contract was completed on 

time or has a record of 
authorised time extensions 

- Performance Appraisal has 
been completed 

- Certificates and all other 
paperwork are in order 

Contract Administration 
Officer 
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Model 1 – Example 
Contract No: [number] 
(Contract Title) 
 

 

 

 

 

 

 

Document Deposit: $100.00 

Closing: 4.00 p.m. on Tuesday, Closing Date 

At:  Environment Bay of Plenty 
5 Quay Street 
P O Box 364 
Whakatane 3158 

 
 
Contact Name: (Engineer to the Contract or Contract Supervisor) 

Phone: 0800 ENV BOP (368 267) 

Fax: 0800 ENV FAX (368 329) 

 

Tender Requirements: 

• Completed Tender Form and Schedules 

• Non Price Attribute Supporting Information 

• Confirmation of Health & Safety Management Plan 

• Tender Deposit of $1,000.00 

 
 
 

  Set No. ____ 
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Documentation Contents 
 

Form of Contract Agreement Section A - White 

 

Conditions of Tendering Section B - White 

 

Tender Form Section C - Pink 

Basis of Payment 

Schedule of Prices 

Summary of Tender 

Schedule of Proposed Sub Contractors 

Schedule of Tenderer’s Current Commitments 

Confirmation of Contractor’s Health & Safety Management Plan 

Contractor’s Health & Safety Declaration Form 

 

Confirmation of Contractor’s Public Liability Section D - White 
  Insurance Form 

Confirmation of Contractor’s Contract Works 
  Insurance Form 

Form of Contractor’s Bond 

Conditions of Contract Section E - Yellow 

Specification Section F - Green 

Appendices and Drawings Section G -White 
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Contract Agreement 
 
This contract is made on the _________________________________________________ 

BETWEEN ________________________________________________ (“the Contractor”) 

AND THE BAY OF PLENTY REGIONAL COUNCIL (ENVIRONMENT BAY OF 
PLENTY), a local authority constituted under the provisions of the Local 
Government Act 2002 (“the Principal”). 

IT IS AGREED AS FOLLOWS: 

1 THE Contractor shall construct, complete, deliver and maintain the works described in 
the Contract Documents. 

2 THE Principal shall pay the Contractor the sum of  _____________________________ 

 ________________________________________________________$____________ 

 exclusive of GST, or such greater or lesser sum as shall become payable under the 
Contract Documents at the times and in the manner provided in the Contract 
Documents. 

3 EACH party shall carry out and fulfil all other obligations imposed on that party by the 
Contract Documents. 

4 THE Contract Documents are this Contract Agreement and the following, which form 
part of this Agreement: 

SECTION B 

Conditions of Tendering Pages……….6 

SECTION C 

Tender Form Pages……….1 

Basis of Payment Pages……….. 

Schedule of Prices Pages………. 

Summary of Tender Pages……….1 

Schedule of Proposed Subcontractors Pages……….1 

Schedule of Tenderer’s Current Commitments Pages……….1 

Contractor’s Health and Safety Declaration Form Pages……….1 

Confirmation of Contractor’s Health and Safety Management Plan Pages……….1 

SECTION D 

Confirmation of Contractor’s Public Liability Insurance Pages……….1 

Confirmation of Contractor’s Contract Works Insurance Pages……….1 
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Form of Contractor’s Bond Pages………..2 

SECTION E 

Conditions of Contract Pages……… 

SECTION F 

Project Specification Pages……… 

SECTION G 

Appendices and Drawings 

Appendix 1 Pages……… 

Appendix 2 Pages……… 

Drawing No's Pages……… 

Identify any additional documents to be included, e.g. agreed correspondence: 

 Notification of Acceptance Pages……… 

 Tender Supporting Information Pages……… 

 Total Pages:  …………… 
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Contractor to complete either (a), (b) (c) or (d):- (Refer to the note below) 

(a) SIGNED by ) 
(Individual’s name) ) 
in the presence of:- ) 

   ) 
  
 .............................................................  
 [Witness signature] 

 .................................................................... 
 (Full name of witness) 

 .................................................................... 
 (Occupation) 

 .................................................................... 
 (Address) 

or 

(b) SIGNED by ) 
(Company Name) ) 
by its Director(s) in the presence of ) 
(if only one Director signing):- ) 

 
 
 
 .............................................................  
 [Witness signature] 

 .................................................................... 
 (Full name of witness) 

 .................................................................... 
 (Occupation) 

 .................................................................... 
 (Address) 

NOTE: Any of these parties which is a company or body corporate must execute in the manner provided by the Companies 
Act 1993 and its constitution.  In the case of a party who is an individual, the party must sign and the signature must be 
witnessed by another person.  The witness must not only sign, but must also add his or her occupation and address. 
 
 
 
or 
 
 
(c) The COMMON SEAL of the  ) 
 [Incorporated Society Name] ) 
 was hereto affixed in the presence of: ) 
 
  .......................................................  
  Authorised Officer 
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(d) SIGNED by  ) 
 [Trustee name] and  ) 
   ) 
 ...................................................................  ) 

[Trustee name] as Trustees of the  ) 
[Trust name] Trust  ) 
in the presence of:-  ) 

 
 ............................................................. 
 [Witness signature] 
 

 ...................................................................  
 
 (Full name of witness) 

 
 ...................................................................  
 (Occupation) 
 
 ...................................................................  
 (Address) 
 
 
 
 
The COMMON SEAL of the 
THE BAY OF PLENTY REGIONAL COUNCIL 
was hereto affixed in the presence of: 
 
 
............................................................................ 
 
 
............................................................................ 
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Conditions of Tendering 
1 Interpretation 

1.1 The provisions of Section 1 of NZS 3910:2003 shall apply to these conditions of 
tendering. 

2 Issue of Documents 

2.1 Tender Documents issued to prospective Tenderers except schedules of quantities 
for use in the preparation of tenders remain the property of the Principal. 

2.2 Full documents will be made available to Tenderers on receipt of a document deposit 
of $100.00. 

2.3 Deposits charged on the Tender Documents shall be refunded as soon as 
practicable: 

(a) To the successful Tenderer without requiring return of the documents, and 

(b) To other Tenderers, providing the documents are returned in reasonable 
condition not later than 10 working days after the date on which advice is 
notified that another tender has been accepted or that no tender is being 
accepted; and 

(c) To others, providing the documents are returned in reasonable condition not 
later than the time of closing of tenders. 

2.4 If the documents are not returned within the 10 days specified the document deposit 
will be forfeited. 

3 Tenderers to Inform Themselves 

3.1 Each Tenderer shall be deemed to have inspected the site, examined the Tender 
documents and any other information supplied in writing and to be satisfied as far as 
is practicable for an experienced contractor before tendering as to the correctness 
and sufficiency of the tender for the Contract Works, and of the prices stated in the 
tender. 

3.2 The tendered price shall, except where otherwise provided, allow for all the 
Contractor’s obligations under the contract as set out in the Tender Documents. 

4 Ambiguities in Tender Documents 

4.1 Where the Tender Documents issued to prospective Tenderers are ambiguous or 
unclear to a Tenderer, the Tenderer may request the issue of an explanatory notice.  
If an explanatory notice is issued, it shall be sent to all Tenderers and shall upon 
issue become part of the Tender Documents. 

4.2 Any questions in relation to the Tender Documents shall be conveyed in writing 
to the ……………….., Attention : (same as front cover), Environment Bay of Plenty, 
P O Box 364, Whakatane 3080, or Fax (0800 368 267, by 4.00 p.m. (the Friday 
before tender closing date) 2005. 

4.3 In the absence of an explanatory notice, tenders may be submitted subject to any 
reasonable interpretation of any ambiguity or uncertainty in the Tender Documents, 
which shall be endorsed on the tender. 
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4.4 Tenders shall be based on the Tender Documents and will be interpreted as relating 
to the Tender Documents unless clearly endorsed otherwise.  Tenders submitted 
subject to endorsement will be considered accordingly. 

4.5 No unauthorised alteration to the Tender Documents shall be accepted. 

5 Tagged Tenders 

5.1 Tags that may be of long term benefit to the Principal are to be evaluated, solely at 
the discretion of the Principal, as to their acceptability and cost implication.  The 
Tenderer will be requested to remove all unacceptable tags and shall not be allowed 
to amend the tender price.  Refusal to remove tags may result in the tender being 
rejected.  If a Tenderer refuses to remove the tag and the tender is not rejected, it 
may be evaluated and an alternative tender adjusted price determined by the 
Principal.  If the consequence of the tag to the Principal is unacceptable, the tender 
will be considered to be non-conforming and will be rejected. 

6 Alternative Tenders 

6.1 All Tenderers must submit a tender which conforms to the requirements of the tender 
Specification. 

6.2 In addition to the conforming tender, Tenderers may also submit alternative tenders 
which meet the same objectives as the tender Specification, but which may allow the 
Contract Works to be provided in a more economic, cost effective or efficient manner. 

6.3 An “alternative tender”, as that term is defined in clause 1.4 of the Transit New 
Zealand Manual of Competitive Pricing Procedures, Volume 1 (CPP Manual), will be 
considered if its price is certain and it conforms in all other respects with the Tender 
Documents.  It will be evaluated in accordance with clause 2.8 of the CPP Manual. 

6.4 Each alternative tender is to contain a statement to the effect that it is submitted as 
an alternative tender and outline in what respects it differs from the original method, 
form or material specified in the Tender Documents.  It is to provide sufficient 
information to allow the alternative method, form or material to be evaluated. 

7 Submission of Tenders 

7.1 Tenders will close at 4.00 pm on Tuesday, (same as front cover) [date]______ in the 
Tender Box at the Office of Environment Bay of Plenty, 5 Quay Street, Whakatane 
and each shall be enclosed in a sealed envelope, identified as a tender for Contract 
No. (e.g. 05/334) and addressed to the Chief Executive, Environment Bay of Plenty, 
P O Box 364, Whakatane 3080. 

7.2 Tenders not submitted by the due time and in accordance with Clause 7.3 below shall 
not be considered. 

7.3 Tenders shall be delivered and placed in the Tender Box at the place for closing 
before the closing time.  It shall be sufficient if the tendered price is submitted by fax 
received before the closing time and is confirmed by a tender conforming with the 
other provisions of this clause and posted before the closing time. 
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7.4 Tenders shall be submitted on the additional pink coloured forms provided with these 
Documents and shall include: 

• The completed Tender Form 

• The completed Schedule of Prices 

• The supporting information required under Clause 10.2 

• The completed Schedule of Proposed Sub contractors 

• The completed Schedule of Tenderers Current Commitments 

• The completed Confirmation of Contractor’s Health & Safety Management Plan 

7.5 The tender shall be signed by or on behalf of the Tenderer. 

7.6 The cost of preparing and submitting a tender shall be borne by the Tenderer. 

8 Errors and Omissions 

8.1 An arithmetic check will be carried out on each tender to ensure that the total on the 
form of tender is correct. 

8.2 If the tendered schedule contains any errors or omissions in extension of unit rates or 
in summation such as to vary the tendered sum, then the unit rates shall be adjusted 
by the Engineer after consultation with the Contractor to agree with the tendered sum.  
The adjusted rates shall then become the contract rates for payment.  If agreement 
cannot be reached as to the adjustments then the tender may be rejected. 

9 Tender Deposit 

9.1 A tender deposit of $1,000.00 shall be lodged with the tender by crossed cheque 
made payable to the Bay of Plenty Regional Council. 

9.2 The Contractor’s tender deposit shall be refunded with the first progress payment. 

9.3 The deposits received from other Tenderers shall be refunded or returned within 14 
days after acceptance of the Contractor’s tender.  If no tender has been accepted 
within 1 month of the closing date, all tender deposits shall be returned immediately 
thereafter. 

9.4 Tender deposits shall be held in trust by the Principal.  No interest shall be payable 
on tender deposits retained in accordance with these provisions. 

10 Tender Evaluation 

10.1 Tenders shall conform and be evaluated in accordance with Section 2.6 Lowest Price 
Conforming tender method of the New Zealand Transport Agency Manual of 
Competitive Pricing Procedures (CPP), Volume 1: Physical Works and Professional 
Services. 

10.2 The tender evaluation process shall be conducted in two stages as follows: 

(a) The first stage shall consist of ranking tenders in ascending order based on 
prices. 

(b) The second stage shall consist of determination of tender acceptability when 
assessed against each of the following six non price attributes. 
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(i) Relevant Experience:  Tenderers shall submit a record of the relevant 
experience, in particular technical experience, which would indicate their 
suitability for the work described in the Specification.  The relevant 
experience of proposed Subcontractor’s shall also be supplied. 

For newly formed firms, state the name of the company in which the 
experience is claimed, the person concerned, and his/her responsibility 
in the project.  Where staff named in this tender were not involved in 
projects detailed, comment on the extent to which relevant experience 
will benefit this contract. 

(ii) Track Record: Tenderers shall submit records that demonstrate their 
ability to complete projects to target performance levels on schedule and 
within budget.  Similar information shall be provided for any proposed 
Subcontractor.  

The Tenderer shall provide details of the last four relevant projects 
executed within the last five years including:  

• Client (including contact name and phone numbers) 

• Name and type of project 

• Value and duration of project 

• Compliance with quality standards Yes/No* 

• Completed by due date or authorised extension Yes/No* 

• Completed to target performance levels Yes/No* 

• Record of client satisfaction with regard to quality and timetable 

Note:  *  Qualifying comments may be included as warranted when the 
answers are not simply a yes or no. 

(iii) Technical Skills:  Tenderers shall submit details of the key personnel to be 
employed on the contract works.  These details should indicate each key 
person’s proposed involvement with the project and demonstrate that their 
experience and skills, in particular technical experience and skills, are 
compatible with the project. 

The Tenderer shall nominate all key personnel describing each by name, 
position, technical skills and length of experience.  The nominated personnel 
shall include: 

• Contractor’s Representative 

• Contract Manager 

• Contractor’s Site Representative 

• Quality Manager 

• Safety Supervisor 

(iv) Appropriate Resources:  Tenderers shall describe the plant, equipment, 
facilities and intellectual property to be used on the project.  Tenderers shall 
also provide details of all current and pending work commitments including 
details of any outstanding tenders on the Schedule of Tenderer’s Current 
Commitments contained within these documents. 
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(v) Management Skills:  Tenderers shall describe the management methods and 
systems which will be applied to order to successfully manage the project 
together with competent personnel with appropriate management skills.  Key 
management personnel shall be detailed as in (iii) above.  Health and Safety 
Management shall also be assessed under this attribute.  Please complete the 
enclosed Confirmation of Contractor’s Health and Safety Management Plan. 

The skills will include the management training given to staff at various levels, 
the systems developed for managing time and quality, and the systems 
developed for communication between staff and with the Engineer.  Systems 
used for recording, reporting and invoicing should also be described. 

(vi) Methodology:  Tenderers shall describe the methodology proposed to 
achieve the specified end result within the specified response periods.  This 
methodology should encompass, but not be limited to, the following:  

Selection of Treatment or Method 

• Planning and Programming 

• Implementation and Supervision 

• Communications and Reporting 

• Invoicing  

• Traffic Control 

• Quality Assurance Procedures 

Each attribute shall be scored on a pass/fail basis.  Any attribute which 
scores a fail shall exclude that tender from further consideration.  
Determination of acceptability shall commence with the lowest priced 
tender and shall cease when the first acceptable tender is determined. 

11 Acceptance of Tender 

11.1 The lowest or any tender will not necessarily be accepted. 

11.2 The Principal reserves the right to reject all tenders and is not bound to give the 
reason or reasons for rejecting any tender. 

11.3 No legal or other obligations shall arise between the Tenderer and the Principal in 
relation to the conduct or outcome of the tender process unless and until that 
Tenderer has received written notification of the acceptance of the Tender. 

12 Notification of Acceptance 

12.1 The successful Tenderer shall be notified of acceptance in writing by the Principal. 

12.2 If no tender has been accepted within 1 month after the closing of tenders, each 
Tenderer shall be notified in writing by the Principal whether their tender is or is not 
still under consideration. 

12.3 Unsuccessful Tenderers who have submitted bona fide tenders complying with the 
Tender Documents shall be notified by the Principal of the name and tender price of 
the successful Tenderer and the other tender prices within 10 days of acceptance of 
the successful tender. 
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13 Signing of Contract Documents 

13.1 Procedural requirements for the signing of the Contract Documents are as follows: 

(a) Three sets of documents will be bound and forwarded to the Contractor for 
signing. 

(b) Documents returned by Contractor to Bay of Plenty Regional Council 
(Environment Bay of Plenty) for signing. 

(c) Two signed sets of documents will be retained by Bay of Plenty Regional 
Council (Environment Bay of Plenty).  Copy No. 1 will be the original 
document and will be held in secure storage.  The third copy will be returned 
to the Contractor. 

(d) The Contract Agreement will reference all sections and pages that form the 
contract documents. 

(e) The Contract Agreement must be executed (signed) correctly.  Companies 
must sign in accordance with the Companies Act 1993 and its constitution. 

 
W E Bayfield 
Chief Executive 
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Bay of Plenty Regional Council 
(Environment Bay of Plenty) 

Contract No. 
For:  Contract Title [same as front cover] 

 

Tender Form 
To: The Chief Executive 
 Environment Bay of Plenty 
 P O Box 364 
 Whakatane 3158 
 
Having inspected the site and examined the Tender documents for the above contract I/we 
hereby tender to undertake these Contract Works.  Our tender is for the sum of: 
 
.................................................................................................................................................... 
 
.......................................................................................  ($…………...) exclusive of GST. 
Attached is a completed Schedule of Prices showing how we have calculated our tender 
sum. 
 
Except as otherwise specified, this tender includes the supply of all plant and labour, the 
purchase and procurement of all materials and the performance of all services necessary to 
construct, complete and maintain the Contract Works described in the drawings and 
specifications. 
 
Unless and until a formal Agreement is prepared and executed, this Tender, together with 
written acceptance thereof, shall constitute a binding agreement between us.  I/We further 
understand that no payment will be made until the Contract Agreement is signed by both 
Parties and, if successful, we will sign without delay. 
 
This tender is open for acceptance by the Principal for a period of 30 days from the closing 
date for tenders. 
 
I/We acknowledge receipt of Notice to Tenderers No’s:............................................................. 
 
I/We enclose herewith a cheque for the sum of $………… being the required tender deposit. 
 
Dated this ......................................   day of .................................. 200 
 
Name: .....................................................................  Signature: ........................................... 
 
Designation:................................................................................................................................ 
 
Telephone:..............................................................  Fax:..................................................... 
 
For and on behalf of:................................................................................................................... 

 (Company Name or Tenderer’s Full Name) 

Address:...................................................................................................................................... 
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Basis of Payment 
 
This is a standard engineering basis of payment, which may be altered to suit the 
requirements of the project manager. 

1 General 

1.1 The rates to be inserted in the Schedule of Prices by the Tenderer shall be the full 
inclusive value of the work described under the several items, including all costs and 
expenses which may be necessary for the construction of the works, together with 
allowance for all general risks, liabilities and obligations set forth or implied in the 
documents upon which the Tender shall be based.  The rates in the Schedule of 
Prices shall include full allowance for all on site and off site overheads whether time 
related or not and profits which the Contractor will require if the quantity of any item 
in the Schedule of Prices is adjusted.  The quoted rates shall include allowance for 
all materials, plant, reinstatement and other items necessary for the satisfactory 
completion and maintenance of the whole of the works required.  Where special 
risks, liabilities and obligations cannot be dealt with as above, then the price thereof 
shall be separately entered under the heading “Unscheduled Items”.  

1.2 Should the Tenderer be of the opinion that additional items should be added to the 
Schedule in respect of particular works, then these shall be entered under the 
heading “Unscheduled Items”, with details and prices for each.  Failure of a 
Tenderer to do so will be construed as meaning that no additions are required to the 
Schedule in respect of items of work not specifically listed.  

1.3 A price or rate shall be entered against each item in the Schedule, whether 
quantities are stated or not.  Items against which no price is entered shall be 
considered to be covered by the other rates and prices in the Schedule.  

1.4 Further to clause 2.3.4 of the General Conditions, a variation in terms of clause 9.3 
of the General Conditions shall be deemed to exist for all Schedule Items except 
Provisional Sum Items when the actual quantities completed vary by more than ± 
20% from a total for each item derived from the Schedule.  

1.5 Further to clauses 6.4.4 and 6.4.5 of the General Conditions of Contract and where 
required by the Contract Documents, payment for work covered up prior to the 
inspection by the Engineer will be based on the Engineer’s assessment of the value 
of the work.  

1.6 All costs incurred by the Contractor in complying with all legislation existing at the 
time of closing of tenders and applicable to the Contract Works are deemed to be 
incorporated in the tendered rates.  If new legislation that affects the contract comes 
into effect after this date, the Contractor may be asked to price a variation.  

1.7 Further to Clause 12.1 of the General Conditions of Contract, claims for payment 
shall be received by the Engineer by the 5th calendar day of the month following.  
Where the 5th calendar day falls on a weekend or public holiday, the claim shall be 
received by the Engineer on the first working day thereafter.  

1.8 Claims for payment shall be in the format of the Schedule of Prices or make 
reference to the appropriate item numbers in the Schedule of Prices.  
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2 Measurement 

2.1 Metric units shall be used as the basis of measurement throughout the Contract.  All 
drawings, including drawings submitted by the Contractor for the approval of the 
Engineer shall be dimensioned in the metric system. 

2.2 All items are measured net in accordance with the drawings and no allowance has 
been made for waste. 

2.3 Units of measurement shown in the “unit” column of the Schedule of Prices have 
been abbreviated as follows: 

LS = Lump Sum 
PS = Provisional Sum 
m or lin.m = Linear metre 
m2 or sq.m = Square metre 
m3 or cu.m = Cubic metre 
Hr = Hour 
Wk = Week 
ea. = Each 
% = Percentage 

 
2.4 Unless specified otherwise, earthworks volumes shall be paid as solid measure, and 

progress payment may be assessed by either survey or measurement off the 
construction drawings.  

3 Schedule Items 

The following clauses are deemed to apply to all Items included in the Schedule of 
Prices.  Payment will only be made for the quantities of work actually completed up 
to the quantities contained in the accepted programme or increased quantities 
approved by the Engineer.  No payment will be made for any work in excess of this. 

4 Establishment 

The Establishment items are deemed to cover all costs, which are not identified by 
other schedule items. 

4.1 Fixed Charges 

These Lump Sum items are Establishment items, which do not vary with variations 
in the quantity of the work or variations to the contract period.  They include items 
such as establishment and dis-establishment, compliance with legislation. 

Payment of those Lump Sums will be made once the particular items of work are 
completed. 

4.2 Time Related Items 

These items are Establishment items, which vary with time.  They may include items 
such as bonds, insurances, etc. 

Payment of these items will be made for each week from Establishment on site to 
the date of Practical Completion. 
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4.3 Traffic Control 

Payment will be made for each day traffic control is required and is completed in 
accordance with the requirements of the Project Specification. 

The tendered rate shall be in full compensation for providing all traffic control in 
accordance with the Project Specification (including the provision of traffic 
controllers and 24 hour traffic control). 

If the traffic control or temporary signs do not completely fulfil the requirements of 
the Project Specification then no payment will be made for the day(s) that traffic 
control on that site does not comply. 

4.4 Quality Assurance 

(a) Preparation and Management of Quality Plan 

Payment will be made at the tendered Lump Sum for the preparation of the 
Quality Plan, incorporating the Engineer’s amendments thereto, complying 
with its requirements and for the management of the Quality Plan during the 
period of the contract. 

60% of the tendered lump sum will be paid on acceptance of the Quality Plan 
by the Engineer.  The remaining 40% will be for the management of the 
Quality Plan and will be paid at the end of the Contract period. 

Management of the Quality Plan includes all work required to maintain 
documented systems and records, organise testing and administer the Quality 
Plan in order to meet the requirements of Section _____ of the Project 
Specification. 

(b) Quality Control Testing 

Payment will be made where quality control testing is completed in 
accordance with the requirements of Section ____ of the Project Specification. 

The tendered rate shall be in full compensation for all inspecting, sampling, 
testing, measuring, compilation of records and reporting completed in 
accordance with the requirements of the Project Specification and the 
accepted Quality Plan. 

4.5 Programming 

All costs in the preparation, submission and management of the Construction 
Programmes are deemed to be incorporated in the tendered rates. 

Where the Contractor submits a Programme more than twice to the Engineer for 
review and acceptance, all costs incurred by the Engineer in reviewing the third 
and/or subsequent submissions of the Programme may be deducted from the 
Contractors payments. 

4.6 Reporting 

All costs in preparing the Contractors Reports are deemed to be incorporated in the 
tendered rates. 
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Where the Contractor does not submit the above reports in the format and by the 
date and times specified, all costs incurred by the Engineer in obtaining this 
information for review and assessing the Contractors performance or for submission 
to the Principal may be deducted from the Contractors payments. 

Further to Clause 12.1 of the General Conditions of Contract the assessed values of 
the Contractors Daily, Monthly, Final and Defects Liability Reports are $50, $500, 
$400 and $400 respectively. 

4.7 Dayworks 

The quoted labour rates for Dayworks are to be inclusive of allowances to cover all 
charges for wages paid, fares, carriage of operatives and staff, travelling allowances 
and time, lodging allowances, bonus, ‘static’ overtime, holiday contributions, 
superannuation, and all other insurances, supervision, including the extra cost of 
‘lead’ money paid to Leading Hands and all such allowances as are paid to workers 
and others for discomfort, inconvenience and risk, tool allowance and all other 
liabilities and obligations whatsoever.  In addition all rates shall be inclusive of all 
small tools, site machinery and consumables. The rates shall apply only to work 
ordered by the Engineer in writing to be carried out as Dayworks during the currency 
of the contract period. 

The hourly rates for plant are to be inclusive of all allowances for transport charges, 
operations time, all expenses and running costs.  No payment shall be made for 
standing time. 



Environment Bay of Plenty  95 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

Schedule of Prices 
Item Description Quantity Unit Rate Amount 

1.0 
 
1.1 
a) 
b) 
c) 
d) 
e) 
f) 
 
1.2 
a) 
b) 
c) 
d) 
e) 
f) 
g) 
h) 
 
2.0 
 
3.0 
 
 
 
4.0 
 
5.0 
 
 
 
 
a) 
b) 
c) 

Establishment 
 
Fixed charges 
Establishment of facilities on site 
Sign boards 
Water supply and ablution facilities (if applicable) 
Construction Plant 
Other fixed charge obligations 
Clean up site on completion 
 
Time Related Items 
Contractual requirement e.g. reporting 
Accommodation including power, telephone etc 
Ablution and latrine facilities (if applicable) 
Water supply (if applicable) 
Construction plant 
Supervision for duration of contract 
Company and head office overheads 
Other time related items (specify) 
 
Traffic Control 
 
Contract Quality Plan: 
a)  Prepare and Manage 
b)  Testing 
 
Programmes – Included within schedule rates 
 
Reporting – Included within schedule rates 
 
Dayworks Items (Provisional Sums) 
 
Labour 
Labourer 
Tradesman 
Foreman 
 
Materials 
The percentage on cost to be charged on the net 
cost of any materials (supplier’s invoices 
required) used in the execution of Dayworks.  
Apply the on cost to the sum of $ and extend e.g. 
Oncost of 5% on $5,000=$5,000 x 1.05 
Percentage On cost 

 
 
 

LS 
LS 
LS 
LS 
LS 
LS 

 
 

Wk 
Wk 
Wk 
Wk 
Wk 
Wk 
Wk 
Wk 

 
** 
 
 

LS 
LS 

 
 
 
 
 
 
 
 

*** 
*** 
*** 

 
 
 
 
 
 

**** 
$ 

 
 
 
1 
2 
1 
1 
1 
1 
 
 
*- 
- 
- 
- 
- 
- 
- 
- 
 
day 
 
 
1 
1 
 
 
 
 
 
 
 
 
hrs 
hrs 
hrs 
 
 
 
 
 
 
PS 
+% 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
+___% 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
$ 
$ 

 Major Plant (with operator) 
NZ Contractors Federation rates (1998 ed) plus 
or minus a percentage.  Apply the on cost or 
discount to the sum of $     and extend, e.g. 
discount of 20% on $5,000 = ($1,000) 
 
Percentage On Cost/discount 

 
 
 
 

**** 
 
$ 

 
 
 
 
PS 
 
+/-% 

 
 
 
 
 
 
+/-_% 

 
 
 
 
$ 
 
$ 
 

$  TOTAL AMOUNT OF TENDER (excluding GST) 
Carry forward to Tender Form    
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Notes: 

* Designer to insert contract period 

** Designer to nominate number of days 

*** Designer to nominate number of hours 

**** Designer to nominate Provisional Sum to be used for % on cost 
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Summary of Tender 
(Include this summary page only if Schedule of Prices is long and/or divided into specific sections) 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  _______________ 

  Total Tender Sum (exclusive of GST) $ 

  _______________ 

  Carry forward to Tender Form 
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Schedule of Proposed Subcontractors 
 
It is proposed to employ the following Subcontractors on this contract: 

Subcontractor’s Name Work to be Undertaken Value of Work 

   

   

   

   

   

   

   

   

   

   

   

   

   

   

 

and these names are submitted for approval as required by NZS3910:2003 Clause 4.1.2 of 
the General Conditions of Contract. 

With respect to NZS3910:2003 Section 4 of the General Conditions of Contract, all material 
suppliers are deemed to be Subcontractors. 

 
 
Tenderer: ____________________________  

Signature: ___________________________  

Date: _______________________________  
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Schedule of Tenderer’s Current Commitments 
 
1 Tenderer’s Current Work 

The Tenderer shall list current work being carried out by the Tenderer at the date of 
submitting the attached tender: 

Principal Project Name  Contract Value Comp Date 
    
    
    
    
    
    
    

 

2 Outstanding Tenders 

The Tenderer shall list outstanding tenders for which advice of acceptance is awaited 
at the time of submitting the attached tender: 

Principal Project Name  Contract Value Comp Date 
    
    
    
    
    
    
    

 

 

 

Tenderer: ____________________________  

Signature: ___________________________  

Date: _______________________________  
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Confirmation of Contractor’s Health and Safety 
Management Plan 

 
Chief Executive 
Environment Bay of Plenty 
P O Box 364 
Whakatane 3158 
 
Contract Number <insert contract #> for <Insert Name of Contract> 
 
We confirm that this company has a Health and Safety Management Plan in force, and we 
undertake that this Plan will remain in force and not be amended or cancelled during the 
period of this contract.  A copy of the plan is attached.  

The following is confirmed and evidence supplied:  

1 Hazards are regularly reviewed and monitored, generically and 
site specific and including consideration at employee team 

meetings. ο 

2 A company system is in place for recording hazards and 

accidents. ο 

3 A company emergency plan is in place for dealing with 

accidents. ο 

4 Our company carries out regular health and safety training for 

employees on a minimum _____ monthly basis. ο 

5 Our company regularly inspects the workplace to ensure 

compliance with current safety procedures. ο 

6 Our company has issued to all staff a company Health and 

Safety Plan. ο 

 

Dated ..................................................................................  

Name ..................................................................... Signature ..........................................  

Designation...............................................................................................................................  

Telephone.............................................................. Fax ...................................................  

For and on behalf of..................................................................................................................  
(Company Name or Tenderer’s Full Name 

 
Address:....................................................................................................................................  
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Section C 
Contractor’s Health & Safety Declaration Form 

The Principal (the person or organisation engaging the Contractor) 

Environment Bay of Plenty (the Bay of Plenty Regional Council) 
P O Box 364 
Whakatane 

The Contractor (the person or organisation being engaged to perform services) 

Name and Address 

Description of Service (to be performed by the Contractor) 

The Contractor hereby acknowledges that: 

1 They understand their obligations to themselves, their sub-contractors and their employees under the Health 
and Safety Act 1992, and confirm their intention to comply at all times while working on this contract. 

2 They recognise that the Principal can be responsible for only advising the nature of and the methods of 
controlling, hazards specific to the Principal’s business or worksite and that the Contractor shall apply best 
industry practice to ensure the safety of all involved at all times. 

3 The Principal has advised the Contractor of the emergency procedures, location of emergency equipment, 
location and use of safety equipment, basic safety rules, hazards and hazard controls, go and no-go areas 
and access and authorisation requirements relevant to the service being provided. 

4 The Contractor shall ensure that all their sub-contractors and employees are informed of the same and that 
no person shall be permitted to work on the contract without being so informed. 

5 The Contractor has a health and safety management system in place, which ensures their compliance with 
the Health and Safety in Employment Act 1992 in connection with this contract. 

6 The Contractor agrees to make available for inspection on demand by the Principal any documentation 
related to health and safety in connection with this contract. 

7 The Principal has the right to monitor the Contractor’s activities and carry out a safety audit from time to time 
during the progress of the contract. 

8 The Principal has the right to suspend work at the Contractor’s expense where the Principal is not satisfied 
that all practicable steps are being taken to ensure the health and safety of employees or others in 
connection with the contract. 

9 The Contractor will advise the Principal immediately of any accidents, including those in which serious harm 
is caused or a significant hazard was involved, and meet the requirements of the Health and Safety in 
Employment Act 1992 in reporting serious harm accidents to the Department of Labour (OSH). 

10 The Contractor will advise the Principal immediately of any new hazard created during the contract and will 
take all practicable steps to avoid harm being caused to any person as a result of such hazards. 

11 Before beginning work on the contract, the Contractor will carry out a systematic identification of hazards 
likely to be encountered and will develop controls for all those identified as being significant hazards. 

Signed for and on behalf of the Contractor  
 
 
Full Name  
 
Signature  
 
Position 
 
Date 

Signed for and on behalf of Environment Bay 
of Plenty 
 
Full Name 
 
Signature 
 
Position 
 
Date 
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Confirmation of Contractor’s Public Liability 
Insurance 

To: The Chief Executive 
 Bay of Plenty Regional Council 
 P O Box 364 
 Whakatane 3158 
 
From_________________________________________________________(Name of Insurance Co.) 
 
________________________________________________________________(Branch and Address) 
 

Dear Sir 

Contract No.__________ for :_________________________________________________________  

 

We confirm that we have examined the insurance requirements of this contract. 

________________________________________________________________(Name of Contractor) 
currently has a Public Liability Policy in force with this company, and we undertake that this Policy will 
remain in force and not be amended or cancelled during the period of this Contract or any extensions 
thereto, including the period of defects liability, without prior advice to you, and that Indemnity will be 
provided for all work carried out in performance thereof within the terms of the Policy. 
 
The following is also confirmed: 
 
(a) Limit of Indemnity ($10,000,000 minimum) $_______________. 
 
(b) The Policy stands in joint names of Principal and Contractor. 
 
(c) The Policy indemnifies Principal and Contractor for claims arising from Vibration Removal or 

Weakening of Support. 
 
(d) The Policy indemnifies Principal and Contractor in respect of all plant used in performance of 

the Contract, including Hired Plant. 
 
(e) That no ‘special’ terms conditions or exceptions have been applied to the Policy in respect of 

this Contract. 
 
Yours faithfully 
 
 
_____________________________  

 Signed 
 
_____________________________  

 Full Name (Please Print) 
 
_____________________________  

 Designation 
 
 
 
Date     /      / 
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Confirmation of Contractor’s Contract Works 
Insurance 

 
To: The Chief Executive 
 Bay of Plenty Regional Council 
 P O Box 364 
 Whakatane 3158 
 
 
From ................................................................................................................ (Name of Insurance Co.) 
 
 ..........................................................................................................(Branch and Address)  
 
Dear Sir 

Contract No.__________ for :_________________________________________________________  

We confirm that we have examined the insurance requirements of this contract. 

________________________________________________________________(Name of Contractor) 
currently has a policy or policies in force with this company, and notwithstanding anything contained in 
such policies we undertake that they will remain in force and not be amended or cancelled during the 
period of the Contract or any extensions thereto without written approval of the Principal.  Such 
policies provide full insurance cover in terms of the insurance requirements of the contract. 
 
The following is also confirmed: 
 
(a) The sum insured on the Works and Temporary Works erected in performance of the Contract 

including materials and all other objects brought to the contract site for the purpose of the 
Contract is  $___________________ 

 
(b) The Policy stands in joint names of Principal and Contractor. 
 
(c) Within the limits of (a) above provision is made to cover Architects, Surveyors, Consulting 

Engineers and other fees incurred in reinstatement consequent on destruction or damage to the 
value of 10% of the Contract Price. 

 
(d) Within the limit of (a) above provision is made to cover demolition costs and expenses 

consequent on destruction or damage to the value of 10% of the Contract Price. 
 
(e) That no ‘special’ terms conditions or exceptions have been applied to the Policy in respect of 

this Contract. 
 
(f) Within the monetary limit of (a) above cover for loss or damage from earthquake is provided 

either by the said policy or by a separate policy. 
 
(g) Amount of excess each and every claim to be the responsibility of the contractor $___________ 
 
Yours faithfully 
 
_____________________________  

 Signed 
 
_____________________________  

 Full Name (Please Print) 
 
_____________________________  

 Designation 
 
Date     /      / 
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Form of Contractor’s Bond 
 
THIS DEED is made on _____________________________________________________________ 
 
BY _______________________________________________________________(“the Contractor”) 
 
AND _______________________________________________________of ____________________ 
 (“the Surety”) 
 
IT IS MADE IN THE FOLLOWING CIRCUMSTANCES: 
 
A THE Contractor has entered into an agreement with The Bay of Plenty Regional Council, a local 

authority constituted under the provisions of the Local Government Act 2002 (“the Principal”) to 
construct, complete, deliver and maintain certain works described in the contract Documents 
forming part of the agreement (“the Contract”) and to carry out and fulfil the obligations imposed 
on the Contractor by the Contract Documents. 

 
B THE Contract Documents require the Contractor to provide to the Principal, security in the form 

of a Bond to ensure performance of the Contractor’s obligations under the Contract Documents. 
 
C THE Contractor has requested the Principal to accept this Bond in compliance with the 

obligations under the Contract Documents. 
 
BY THIS DEED 
 
1 THE Surety is held and bound to the Principal in the sum of $___________________ and binds 

itself, its successors and assigns jointly for the payment of that sum. 
 
2 THIS Bond shall be null and void if: 
 
 (a) Written notification has been received from the Principal that a Certificate of Practical 

Completion/Defects Liability Certificate (Delete one) has been issued; or 
 (b) On default by the Contractor, the Surety satisfies and discharges the damages sustained 

by the Principal up to the amount of this Bond; or 
 (c) This Deed is returned to the Surety; or 
 (d) The Surety receives written notice from the Principal that this undertaking is no longer 

required. 
 
3 EXCEPT as provided in Clause 2, this Bond shall be and remain in full force and effect. 
 
4 THE Surety shall not be released from any liability under this Bond: 
 

(a) By any alteration in the terms of the Contract; or 

(b) By any alteration in the extent or nature of the Contract Works to be carried out under the 
terms of the Contract; or 

(c) By any allowance of time granted to the Contractor; 

(d) By any forbearance or waiver by the Principal or by the Engineer in respect of any of the 
Contractor’s obligations or in respect of any default on the part of the Contractor; or 

(e) By any additional or advance payment, or forbearance payment or concession to the 
Contractor; or 

(f) By any compromise of any dispute with the Contractor; or 

(g) By any failure of supervision or to detect or prevent any fault of the Contractor by the 
Principal or the Engineer; or 

(h) By any failure to perform or breach of the terms of the Contract by the Principal or the 
Engineer. 
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Contractor to complete either a), b) or c): - (Refer to the note below) 
 
 
a) The COMMON SEAL of ) 
 ______________________________) 
 was hereto affixed in the presence of: ) 
 

..............................................  ................................................................   
Director  Full Name 

..............................................  ................................................................   
Director/Secretary  Full Name 

or 
 
b) Signed for and on behalf of ) 
 was hereto affixed in the presence of: ) 
 

...................................................  ................................................................   
Directory  Full Name 

 
..............................................  ................................................................   
Director/Secretary  Full Name 

 
or 
 
c) Signed for and on behalf of ) 
  ) ………………………………………(sign here) 
 ______________________________ (Signature of Witness) 
 
 ______________________________ (Occupation of Witness) 
 
 ______________________________ (Address of Witness) 
 
 ______________________________ 
 
 
Surety to Complete 
THE COMMON SEAL of ) 
 ) 
 

..............................................  ................................................................   
Director  Full Name 

 
..............................................  ................................................................   
Director/Secretary  Full Name 

 
NOTE: This Bond must be executed by the Contractor and by the surety or sureties in the 
manner required for execution of a deed.  Any of these parties which is a company or body 
corporate must execute in the manner provided in its articles of association or other constitution 
(usually by affixing its seal).  In the case of a party who is an individual, the party must sign and 
the signature must be witnessed by another person.  The witness must not only sign, but must 
also add his or her occupation and address. 
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Conditions of Contract 
 
General Conditions Of Contract 
 
The General Conditions shall be New Zealand Standard: CONDITIONS OF CONTRACT FOR 
BUILDING AND CIVIL ENGINEERING CONSTRUCTION (NZS 3910:2003) except where modified by 
the Special Conditions of Contract. 
 
(Tenderers may obtain a copy of NZS 3910:2003 for perusal upon application to the Principal's 
Contracts Administration Officer) 
 
Special Conditions Of Contract (Clause numbers refer to General Conditions) 
 
 
1.2 Definitions 

PRINCIPAL: The Principal is the Bay of Plenty Regional Council of Quay Street , 
Whakatane. 

1.4 Law, Currency And Language 

1.4.4 Add new clause; 

Where there is a reference to an Act or Section of an Act or Regulation in the Contract 
Documents, the reference shall include any replacement or amending Act or Regulation. 

2.1 Type Of Contract 

This Contract shall be a lump sum Contract, and shall be governed by 2.2.  

This Contract shall be a measure and value Contract, and shall be governed by 2.3 
(Delete as appropriate) 

3.1 Contractor's Bond 

3.1.1 A Contractor's Bond: 

(a) Is required 

(b) Is not required 
(Delete provisions which do not apply) 

3.1.2 Delete clause and substitute with the following wording: 

The Contractor shall within one (1) month of the date of Acceptance of Tender provide 
the Principal with security in the form of a bond to ensure performance of the Contractor's 
obligations under the Contract Agreement. The bond shall be for the amount of 10% of 
the Contract Price (rounded to the nearest one hundred dollars). It shall be in the form 
provided for with the Tender Documents, and shall be executed by the Contractor and by 
the surety named in the tender or approved by the Principal. 

3.1.6 Delete clause substitute with the following wording: 

The notice required by 3.1.5 shall be delivered within five Working Days after the issue 
of the Defects Liability Certificate / Certificate of Practical Completion in respect of the 
whole of the Contract Works. (Delete one) 
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3.1.7–3.1.9  Delete clauses and add new 3.1.7 

The Contractor shall use one of the following as surety for the due performance of the 
contract: 

(a) Any bank falling within the definition of Registered Bank. 

(b) Contractors Bonding Ltd or Monokia Holdings Ltd, for bonds up to $100,000. 

(c) Any New Zealand Transport Agency approved insurance company. 

4.1 Subcontracts :General 

4.1.4 Add new clause: 

Where the Contract Documents require that certain provisions be included in any 
subcontract or supply agreement relating to any portion of the Work the Contractor shall 
not enter into any subcontract or supply agreement relating to that portion of the Work 
unless the required provision is included. The Contractor shall provide evidence of the 
inclusion of such provisions if requested by the Engineer. 

5.4 Possession of Site 

5.4.1 Delete clause and substitute with the following wording: 

The Contractor shall be given possession of the Site on a date to be advised in the 
Notification of Acceptance of Tender. 

5.7 Protection of Persons and Property 

5.7.8 Add new clause: 

The Contractor shall be responsible for traffic control during the course of the execution of 
the Contract Works and shall comply with the provisions of the Code of Practice for 
Temporary Traffic Management and its amendments. 

5.7.9 Add new clause: 

The Contractor shall take all sufficient precautions for the general safety of the public and 
traffic and workmen employed on or near any road and, in particular, shall: 

(a) Take all reasonable precautions to prevent accidents while undertaking the 
Contract Works by erecting barriers, signs, devices to cause traffic to slow down, or 
fences across any such road or around any dangerous place therein, or otherwise, 
and shall cause, any such dangerous place to be sufficiently lighted by night. 

(b) Where there is any hole, well, excavation, or other place dangerous to persons 
passing along the Site forthwith to fill in, cover, or enclose the same. 

(c) Whenever the public safety or convenience renders it expedient, enclose the 
Contract Works by a fence to the satisfaction of the Engineer. 

Where any such precautions substantially increase the Contractor's Costs, and do not 
arise by virtue of any default of the Contractor, and could not reasonably have been 
foreseen by an experienced contractor when tendering they shall be a Variation. 
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5.7.10 Add new clause: 

The Contractor shall appoint a Safety Supervisor for the Contract Works whose name 
shall be notified to the Engineer in writing. The Contractor shall provide to the Engineer 
copies of Safety certification or notifications required under Part III of the Health and 
Safety in Employment Act 1992, for the safe execution of the Contract Works. 

5.7.11 Add new clause: 

The Contractor shall be responsible for its own safety and health pursuant to Part II of the 
Health and Safety in Employment Act 1992, and for seeing that its actions or failures to 
act do not harm any other person. The Contractor shall also be responsible for the 
safety and health of its employees and sub contractors and members of the public. In 
particular, but without limiting the obligations of the Contractor under this contract, the 
Contractor shall: 

(a) Provide and maintain a safe working environment; and 

(b) Provide and maintain work amenities and facilities for safety and health; and 

(c) Ensure that equipment and plant is arranged, designed, made and maintained so 
that it is safe for use; and 

(d) Ensure that no persons are exposed to hazards arising out of the arrangements, 
disposal, manipulation, organisation, processing, storage, transport, working, or 
use of things at the place of work or near the place of work; and 

(e) Develop and maintain a Health and Safety Management Plan which shall include 
systems for identifying and recording hazards, recording accidents and for dealing 
with accidents and emergencies. 

5.9 Materials, Labour and Plant 

5.9.4  Add new clause: (Delete one of the following) j 

Materials or plant advances will not be made on this contract; or 

Materials advances may be paid on this contract for: 

(a) Pipes 

(b) Prefabricated manholes; and 

(c) Major pipe fittings 

(d) Other (specify) 

 
Payment to Contractor 

Materials advances may be paid to the Contractor if:  

(a) Proof is given that no reservation of title clause ("Romalpa Clause") exists in 
respect of the materials, and that the Contractor owns the materials. 

(b) The Engineer is satisfied as to the quality, quantity and value of the materials 
supplied. 

(c) The materials are securely stored to the Engineer's satisfaction; and 

(d) An invoice to the Principal in the name of the Contractor is provided, including the 
Contractor's GST registration number for the whole of the amount being claimed. 

Materials advances made to the Contractor shall form part of the progress payments paid 
to the Contractor, and shall be subject to all the relevant conditions of the contract, 
including the withholding of retentions. 
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Payment to Contractor's Supplier 

Materials advances may be paid directly to the Contractors supplier if: 

(a) Proof is given that no reservation of title clause ("Romalpa Clause") exists in 
respect of the materials, and that the Contractor's supplier owns the materials. 

(b) The Contractor has authorised payment directly to the supplier of the materials. 

(c) The Engineer is satisfied as to the quality, quantity and value of the materials 
supplied. 

(d) The materials are securely stored to the Engineer's satisfaction; and 

(e) An invoice to the Principal in the name of the Contractor's supplier is provided, 
including the supplier's GST registration number for the whole of the amount being 
claimed. 

Materials advances made to the supplier under this section shall be paid as though they 
were progress payments paid directly to the Contractor, and shall be subject to all 
relevant conditions of the contract including the withholding of retentions. 

Whether payment is made to the Contractor, or his supplier, the ownership of the 
materials shall upon payment, vest in the Principal. The Principal shall permit the 
Contractor the exclusive use of the materials for the purpose of the contract. No materials 
vested in the Principal shall be removed from the site without the prior consent of the 
Principal, which shall not be unreasonably withheld. The ownership of any items of 
materials no longer required for the Contract Works shall re vest in the Contractor or the 
supplier as applicable, on repayment of any advances made by the Principal. 

5.10 Programme 

5.10.1 Delete clause and substitute with the following wording: 

The Contractor shall submit the programme of works within 5 working days of the date of 
Acceptance of Tender. The programme shall show the proposed order of work and the 
dates for commencement and completion of the various stages of the Contract Works. 

5.11 Compliance with Laws 

5.11.2 Delete clause and substitute with the following wording: 

The Contractor shall be responsible for obtaining at his own expense all licences and 
approvals of public authorities or other statutory authorities which are required to carry 
out the Contract Work. 

(Insert or delete the following as appropriate) 

A Bay of Plenty Regional Council Land Use Consent is required for these Contract 
Works. Further details are provided in the Specification. 

6.1 Appointment of Engineer 

6.1.2 Delete clause and substitute with the following wording: 

The Engineer shall be that person who for the time being is the ___________________ 
of the Bay of Plenty Regional Council, whose professional qualification is Registered 
Engineer. 
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6.3 Engineer's Representative 

6.3.1 Delete clause and substitute with the following wording: 

The Engineer's Representative shall be that person who is for the time being employed 
as the _________________________________________ (insert here the relevant 
description) of the Bay of Plenty Regional Council. 

6.3.3 Amend by the addition of the following wording: 

Notwithstanding any provision in 6.3.3 to the contrary, the Engineer's Representative may 
certify payments to the value of the contract, value Variations, and alter Drawings or 
Specifications. 

8.1 Contractor to Insure Contract Works and Materials 

8.1.2 Delete clause and substitute with the following wording: 

The amount of insurance cover to be effected in respect of the Contract Works shall be 
not less than the total of the Contract Price. 
or (Delete as appropriate) 

The amount of the insurance to be effected in respect of the Contract Works and 
Materials shall be for not less than the sum of the following: 

(a) The Contract Price, after the acceptance of the tender of other offer, excluding any 
additions or deductions which may be required to be made during the course of the 
contract; 

(b) For the Cost of demolition, disposal and preparation for replacement work, the sum 
of $ ................. 

(c) For professional fees including the Cost of clerks of works and inspectors, the sum 
of $ .................. 

(d) The value of items incorporated, or to be incorporated, in the Contract Works, the 
Cost of which is not included in the Contract Price, the sum of $ .......................... 

(e) For increased construction Costs not already provided for in the Contract Price 
during the period from the acceptance of  the tender or other offer until the issue of 
the Defects Liability Certificate for the Contract Works, % of the Contract Price as 
described in (a) above. 

The insurance shall make provision for automatic change of cover for items (a) and (e) 
above, to provide insurance for any additions to or deductions from the Contract Price 
which occur after acceptance of the tender or other offer. 

8.3 Contractor to Insure Against Public Liability Risks 

8.3.1 Delete clause and substitute with the following wording: 

Without limiting his obligations under 5.6 and 7.1, the Contractor shall in the joint names 
of the Principal and the Contractor, effect insurance against liability for any damage, loss 
or injury for an amount not less than $2,000,000 for any one claim or series of claims 
arising out of the same occurrence. 

8.4 Insurance - General 

84.1 Delete clause and substitute with the following wording: 

The insurer shall be a bank or insurance company which shall provide written 
confirmation to the Principal on the forms provided within the Tender Documents that the 
required insurances have been affected. The Contractor shall not commence the Contract 
Works until the confirmation of insurance cover has been provided to the Principal. 
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8.5 Principal to Insure Contract Works & Public Liability in Certain Cases 

8.5.1 (i.e. 8.5.1 - 8.5.11 inclusive) Delete clauses and substitute with the following 
wording: 

The insurance responsibilities of the Contractor under 8.1 shall apply to the Contract 
Works notwithstanding that they may be in the nature of additions, alterations, repairs or 
maintenance to, or are in the vicinity of, an existing structure. "Structure" shall include a 
road, a service lane and a motorway (as defined in the Local Government Act 1974 and 
the Transit New Zealand Act 1989). 

10.1 Commencement 

10.1.1 Delete clause and substitute with the following wording: 

The contract period shall commence on the date of possession of the Site, whether or not 
the Contractor has complied with his obligations under 3.1.2 and 8.4.1. The Contractor 
shall not commence the Contract Works until confirmation of insurance cover required 
under 8.4.1 of these Special Conditions is provided to the Principal. 

10.2 Due Date for Completion 

10.2.1 Delete clause and substitute with the following wording: 

The due date for completion of the Contract or any Separable Portion shall be 
____________________________from the date of possession of the Site, but without 
prejudice to the Contractor's right to an extension under 10.3. 

10.3 Extensions of Time 

10.3.1 (b) 
 (Only applicable to roading construction contracts as defined in 2.5) 

An allowance for inclement weather of  Working Days has been included in this 
contract period. 

10.3.7 Add new clause: 

An extension of time due to non or late supply of materials shall only be considered 
subject to the Contractor providing to the Engineer in writing: 

(a) Confirmation from the Contractor's Supplier, dated prior to the closing date for 
tenders, of the proposed supply date(s); and 

(b) Confirmation from the Contractor's Supplier setting out the reason for non or late 
supply; and 

(c) Confirmation that a firm order for the material was placed with the Contractor's 
Supplier within five days of notification of Acceptance of Tender. 

10.5 Damages for Late Completion 

10.5.1 Delete clause and substitute with the following wording:  

Liquidated damages will be paid by the Contractor to the Principal for the period between 
the Due Date for Completion of the Contract Works or any Separable Portion and the 
date of Practical Completion. Such liquidated damages shall be payable at the rate of $ 
________________exclusive of GST for each day or part thereof. 
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Particulars as to how this sum is calculated can be obtained from the Engineer. By his 
execution of the Contract, the Contractor shall be deemed to have acknowledged that the 
specified liquidated damages represent the agreed genuine pre estimate of the parties of 
the loss sustained by the Principal for failure to complete the Contract Works by the Due 
Date for Completion. 

10.6 Bonus for Early Completion 

10.6.1 Delete clause and substitute with the following wording:  

10.6.2 No bonus will be paid by the Principal to the Contractor for the period between the date of 
Practical Completion and the Due Date for Completion of the Contract Works or any 
Separable Portion.  

11.1 Period of Defects Liability 

11.1.1 Delete clause and substitute with the following wording:  

The period of defects liability for the Contract Works or any Separable Portion shall 
commence on the date of Practical Completion of the Contract Works or Separable 
Portion. The period of defects liability shall be _______________________________ 

12.3 Retention Monies 

12.3.1, 12.3.2 and 12.3.3 Delete clauses and substitute with the following wording:  

12.3.1 The Principal in accordance with each progress payment certificate shall retain out of the 
amount which would otherwise be payable a sum equivalent to 10% for Defects Liability 
purposes. If the value of work completed reaches $500,000 retentions of 5% will apply to 
the value of work in excess of $500,000.  

12.3.2  Of the retention moneys held by the Principal under 12.3.1:  

(a) One half shall be released with the next progress payment following the issue of 
the Certificate of Practical Completion.  

(b) The balance shall be released upon the issue of the Defects Liability Certificate 
and following receipt of the Contractor's final claim.  

12.8 Cost Fluctuations 

12.8.2 Delete clause and substitute with the following wording:  

A cost fluctuation adjustment shall not be paid.  

12.9 Provisional Sums 

Provisional Sums are included in the schedule of quantities 

There is no schedule of quantities and the Provisional Sums included in the contract are: 

(i) ………………………………………………………….. : $………………………………… 

(ii) ………………………………………………………….. : $………………………………… 

There are no Provisional Sums 
(Delete provisions which do not apply) 

 
12.10 Prime Cost Sums 

Prime Costs Sums are included in the schedule of quantities 
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There is no schedule of quantities and the Prime Cost Sums included in the contract are: 

(i) ………………………………………………………….. : $……………………………… 
 

(ii) ………………………………………………………….. : $……………………………… 
 

There are no Prime Cost Sums 
(Delete provisions which do not apply) 

 
12.11 Contingency Sum 

12.11.1 The Contingency sum to be included in the contract is $_________________ 

13.3. Mediation 

13.3.6  Add new Clause 

Documents and other information disclosed for the purpose of the conciliation or 
arbitration process, and the conciliator's determination or arbitrator's award, shall 
be confidential, and shall not be used for any other purpose. 

13.4 Arbitration 

13.4.8 Add new clause: 

Documents and other information disclosed for the purpose of the conciliation or 
arbitration process, and the conciliator's determination or arbitrator's award, shall be 
confidential, and shall not be used for any other purpose. 

15 Service of Notices 

15.1.2 For the purpose of service of notices the postal address of (a) the Principal and (b) the 
Engineer is: 

(a) Environment Bay of Plenty  Phone: 0800 368 267 
P O Box 364    Fax: 0800 368 329 
Whakatane 3158 

 
Schedules and Appendices 

The First, Second, Third, Fourth Fifth, Sixth, Seventh and Eighth Schedules and Appendices A to the 
General Conditions of Contract set out in NZS 3910:2003 are hereby deleted. 
 
Conditions of Tendering and the Schedule to the Conditions of Tendering set out in NZS 3910:2003 
are also hereby deleted. 
 
(i) ………………………………………………………….. : $………………………………………… 
 
(ii) ………………………………………………………….. : $………………………………………… 
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Project Specification 
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Appendices and Additional Documents 
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Chapter 6:  Guidelines and Procedure for 
Professional Service Contracts 

6.1 Introduction 

The range of services provided by consultants has continued to expand.  
Correspondingly, the use of consultancy services by Council has increased 
substantially in recent years.  This chapter provides background and explanatory 
information together with procedural guidelines (i.e. Council policy) for the 
engagement of consultants. 

Documentation and procedures for small and simple projects up to a value of 
$50,000 are covered in Chapter 7. 

Having defined a specific problem, it should then be determined who is best to solve 
it – in house personnel or outside consultants.  Typical reasons used to justify the 
hiring of a consultant include lack of expertise among existing staff, shortage of staff, 
shortage of time, and the need for an “objective: or “outside” point of view. 

In formulating competitive pricing procedures for the selection and engagement of 
consultants New Zealand Transport Agency researched the world scene and 
undertook comprehensive consultation and discussion with a wide range of 
interests.  New Zealand Transport Agency “Manual of Competitive Pricing 
Procedures” provides directives and guidelines for the engagement of consultants 
(and contractors) and is the basis for these guidelines. 

Experience in the use of these procedures to date has shown a reasonable measure 
of acceptability of them by both client and consultant alike.  Price is a factor, but by 
far the greatest weight is given to technical attributes and competence.   

Please note that under Council long form contract template, clause 9 provides for 
joint ownership of copyright but for information and data to belong to Council.  This 
follows the Conditions of Contract for Consultancy Services jointly developed by 
ALGENZ, ACENZ, IPENZ, etc. Legal advice on this clause highlights that joint 
ownership gives away rights to visual material such as plans, photographs etc. This 
may not be a problem for “public” reports but for, say engineering or architectural 
drawings for Council assets there may be an issue.  Any amendments to the 
General Conditions should be made in the Special Conditions section. 

6.2 Tender Documents (RFT or Request for Tender) 

The tender documents will need to contain reference to most or all of the following: 

• The Project Specification 

• The date and time deadline for the submission of proposals 

• The basis of payment or charging including disbursements 

• Indemnity insurance cover required to be held by the consultant including a 
Limitation Sum, which represents a limit on the consultant’s liability. 

• Any other insurance or safety requirements 
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• Reference to or inclusion of appropriate standard contract terms and 
conditions. 

• Description of basis of tender evaluation including attribute weightings. 

• A requirement that the tender be submitted in two separate parts: Envelope 1 
to contain all information except price and Envelope 2 to contain the Tender 
Price only. 

• Requirements for the content of the consultant’s tender proposal.  This may 
require statements on such matters as: 

- track record including references that can be followed up 

- relevant experience including examples of similar projects 

- technical skills available to the project (personnel) 

- management and QA skills available to the project 

- a statement of the methodology to be used 

- curriculum vitae for key personnel actually assigned to the project 

- details of the price offered. 

• The basis for calculation of future contract price adjustments, if any. 

• The procedures to be used in the event of errors and/or omissions in the 
tender documents. 

• The procedures and a time limit for explanatory notices to Tenderers in the 
event of ambiguities in the tender documents. 

• A statement as to how any subsequent variations in the scope of the work are 
to be handled. 

• Details of the method of project management and monitoring. 

• The procedures for termination of the contact by either party. 

6.3 Project Specification 

Normally the project specification or “project brief” should contain the following: 

• A precise statement of the objectives of the assignment. 

• The scope and timing of the required service. 

• The inputs to be provided by the Council. 

• Particulars of the output (i.e. reports, drawings, documents etc) required of the 
consulting firm. 

Wherever practicable you should avoid specifying the method to be used.  The 
reason for this is that results specifications promote the objectives of an efficient 
competitive pricing procedure better than methods specifications.  A results 
approach requires you to specify the target outputs to be achieved and it is then up 
to the Tenderer to propose the method to be used to achieve the objectives or 
comply with Council policies. 

It is not uncommon to experience some difficulty in being able to define in clear-cut 
terms the nature of the task that is to be performed by the consultant.  Such 
difficulties are more commonly experienced with unusual or complete tasks or 
developments.  When this is so there can be considerable merit in subdividing the 
work into two or more phases. 
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Examples of preliminary phase work are: 

• Scheme assessments for roading works (which may include a review and 
rough order costing of alternatives, and the derivation of initial benefit/cost 
ratios. 

• Geological and geophysical reporting on a potential construction site. 

• Scheme plans (outline drawings) for a building project together with 
preliminary costs. 

• The execution of the preliminary phase as a separate consultancy assignment 
should be limited to larger projects and those that require clarification through 
such a process.  It should be recognised that such action does have the 
disadvantage of the time taken on the work as a whole (two contacts are 
entailed rather than one). 

• For small projects, and particularly for those where the scope of the work can 
be readily defined, then such projects can and should be progressed as a 
single entity. 

6.4 Basis of Payment 

Generally the contract payment should be based on one or a combination of the 
following price models. 

(a) Consultant Specified Lump Sum (consultant submits a fixed dollar price to 
undertake the contact. 

(b) Priced Schedule of Quantities (consultant submits a price based on a 
schedule of rates multiplied by the Council’s estimated quantities of each unit 
of input, summed to give an indicative lump sum). 

(c) Schedule of Rates (consultant submits a price per unit of input, i.e. hourly 
rates of key personnel). 

It is expected that the most common form of price model will be one that combined 
lump sum for some components with priced schedule of quantities for other 
components.  This gives an overall lump sum to enable comparison of tenders but 
moves some risk (in terms of quantities) to the Council and also gives information, 
which can be used to calculate variations. 

A lump sum price model should be specified where the work content can be reliably 
gauged in advance.  When used appropriately, the lump sum pricing model brings 
greater competitive pressure to bear to increase efficiency and minimise price.  
Another advantage is that the administration costs of a lump sum pricing model are 
comparatively low. 

Where the work cannot be readily defined prior to tendering, then either the 
schedule of rates or priced schedule of quantities price models may be more 
appropriate. 

To safeguard the Council’s interests, the consultant for such work should be 
required, with its submission, to provide a statement of methodology and work 
programme, with a corresponding schedule of staff hours and rates extended to 
yield an estimate of total cost.  This information enables any variations that arise as 
the work is progressed and firmed up to be addressed and agreed between the 
parties.  The consultant can be required not to exceed the nominated input (within 
prescribed limits) without the prior approval of the Project Manager. 
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The method for handling payments outside of the basic service provided by the 
consultant, i.e. disbursements will need to be defined in the tender documents.  
Some examples are: 

• Travel, accommodation, communication, printing costs. 

• Acting for or advising the client with regard to arbitration on contract disputes. 

• Managing foundation investigation or materials testing work. 

The last two examples are variations which may be handled as extras to a lump sum 
contract by means of hourly rates payment for the additional services. 

The consultant’s entitlement to disbursements may be specifically excluded under 
the tender documents.  The consultant would therefore need to estimate the amount 
of anticipated expenses and include these within its lump sum price or hourly rates. 

6.5 Advertising 

Advertising guidelines for professional services projects are as follows:  For each 
contract, advice of a request for tender (RFT) shall be advertised in the appropriate 
print media.  The extent of advertising shall bear a relationship to the size of the 
contract. 

A list of all consultants who have uplifted documents should be available on request. 

Due to the range of services that Council may require within any one year, it is not 
appropriate for Council to maintain a Register of Consultants.  This would otherwise 
result in a large volume of material which would be of little practical use.  The 
preferred method is to call for registrations of interest at the time a specific need is 
to be assessed. 

6.6 Short Listing Procedures 

This is a process that may be used to reduce the number of consultants required to 
submit proposals.  A recommended short-listing selection process is as follows: 

(i) Advertise for consultants to submit a Statement of Interest and Ability 
pertaining to the particular project. 

(ii) Request that relevant information in the Statement of Interest and Ability be 
provided under the following attributes (headings) 

(a) Relevant Experience 

(b) Track Record 

(c) Technical (Personnel) Skills 

(d) Management and QA Skills 

(iii) Each attribute shall be scored on a points basis.  Each attribute shall be 
scored from 0 (completely inadequate) to 100 (excellent) (see form 9).  Scores 
for each statement of Interest and Ability shall then be summed and only the 
highest scoring prospective consultants, generally not exceeding five in 
number, shall be requested to submit a full tender. 
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The purpose of this procedure is to endeavour to ensure that no more than 
five consultants are put to the expense of preparing full tenders.  The rationale 
for this is that tender preparation can be expensive, and the cost of preparing 
unsuccessful tenders will reflect in higher than otherwise necessary tender 
prices in subsequent tenders. 

In requesting a Statement of Interest and Ability all recipients shall be instructed that 
details and/or discussion of price or methodology should not be included.  
Recipients shall also be advised that if no interest is declared, no proposal will be 
invited. 

6.7 Tender Evaluation 

The attributes to be considered when evaluating competing tenders shall comprise 
some or all of the following, and shall be defined in the RFT. 

(a) Relevant Experience 

(b) Track Record 

(c) Technical Skills 

(d) Management and QA Skills 

(e) Methodology 

(f) Price 

The RFT shall specify a weight to be applied to each attribute.  When assigning 
weights ensure that: 

(a) All attributes are assigned a weight. 

(b) All non price attributes are assigned a minimum weight of 10. 

(c) The price attribute is assigned an appropriate weight (this may vary but is 
limited to a maximum of 20 for NZTA contracts, or an actual price (target price) 
may be stated in the RFT). 

(d) The sum of all weights is 100. 

Using the weighted attribute method, numerical weights, or percentages, are 
assigned to each and every attribute to reflect each attribute’s importance; the more 
important the attribute, the large the share of total weighting points (100) that should 
be assigned to that attribute.  The weightings to be used need to be specified in the 
RFT and a consistent approach should be developed so that, for projects of a similar 
type and size, the same attributes are given similar weights. 

Tenders shall only be evaluated as specified in the RFT.  If clarification of the tender 
is necessary for any reason, and/or modification such as removal of tags to ensure 
conformance with the RFT, it must be completed before or during tender evaluation, 
and prior to tender acceptance.  The results of any discussion, clarification, or tag 
removal shall be included in the final contract. 
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Tenderers shall be required to submit tenders in two separate parts, as follows: 

(a) Envelope 1 shall contain all tender information other than price. 

(b) Envelope 2 shall contain the tender price information only. 

Tender evaluation shall be conducted in three stages, as follows: (Forms 14, 15 and 
16). 

(a) The first stage shall involve opening only Envelope 1 and assessing tenders 
against the five non-price attributes.  Each attribute shall be scored on a 
point’s basis, from 0 (completely inadequate) to 100 (excellent).  Any tender 
that scores 35 or less on any attribute shall be excluded from further 
consideration and the price envelope is returned unopened. 

(b) The second stage shall consist of opening the second envelope and 
converting the tender price to a grade using the following formula. 

Price Grade = 150 – 100 x (Tender Price/Estimate) 

(Note: Price grade may be negative but shall not be greater than 100). 

The formula means that: 

• A tender which equals the estimate receives a grade of 50 

• A tender price which is higher than the estimate receives less than 50, 
while a tender below the estimate received more than 50. 

• Prices that significantly exceed the estimate will receive a negative 
grade.  This is considered appropriate and should be carried through to 
the calculation of the overall index. 

The third stage shall consist of multiplying the weight of each attribute by the grade 
of that same attribute to give an index for each attribute.  The indices for each 
tender shall then be summed and rounded to the nearest whole number to give an 
overall index out of 100.  The Tenderer with the highest overall index will be the 
preferred Tenderer.  Where more than one tender shares the top overall index, the 
contract shall be awarded to whichever of these has the lowest price. 

6.8 The Selection Panel 

For the evaluation of tender attributes (other than price) a selection panel of two or 
preferably three persons shall be appointed to safeguard against personal bias.  The 
panel should include technical people or have access to a technical adviser to assist 
it with its deliberations.  Each member of the panel shall complete an independent 
evaluation, before the results are combined, discussed, refined and agreed.  Such 
work should not be treated lightly.  A grading guidelines (Form 13) or variation of this 
should be used by each panel member to maintain consistency.  Once the panel 
has met and agreed to evaluation scores the individual calculation forms are 
destroyed. 

In arriving at its conclusions the panel members should not discuss any matters with 
Tenderers but base their judgements on the content and clarity of the consultant’s 
submissions as received.  Where clarification of tenders is necessary, questions and 
answers should be directed through one senior officer only. 



Environment Bay of Plenty  131 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

It is, however, reasonable to access internal records and seek advice by confidential 
enquiry from other ‘clients’ regarding their experience of the consultant(s).  The 
evaluation should be undertaken from the officers of the panel on technical merit 
free from political considerations. 

Price is considered only upon completion of the above.  If failed returned unopened. 

Finally a recommendation on the selected consultant is made for management 
consideration and ratification. 

6.9 Communication with Tenderers 

During the tender process, questions may be asked or clarification sought by 
consultants with regard to detail.  Where a response is warranted, it is essential that 
ALL who have uplifted the tender documents are given at the same time the same 
information (the questions and the answer to it) so that all are informed equally.  It is 
equally important that the response is coordinated through a single person and is 
given in writing via sequentially numbered ‘notices to Tenderers’.  This ensures that 
none of the Tenderers is disadvantaged. 

A deadline for Tenderers’ questions of 4.00 p.m. on Friday prior to tenders closing 
should be specified in the RFT. 

Where only one conforming tender is received, the Council may negotiate with the 
Tenderer but shall not accept a negotiated price that exceeds the tender price. 

6.10 Notification Procedures 

All Tenderers shall be advised of the following information (refer Form 21): 

• The name of the successful consultant and its price 

• The number of tenders received 

• The highest and the lowest combined attribute index. 

• The combined attribute index of a particular Tenderer is supplied only to that 
Tenderer. 

This enables the consultant to appreciate its competitiveness, as evaluated by the 
Council, in this type of work and consider what action it might take to enhance its 
future prospects. 

6.11 Re-definition of Project Briefs 

Due to the broad range of potential professional services projects, it is difficult to 
provide a definitive policy on the extent of any brief other than to require that the 
output and extent of any brief be clearly defined within tender documents. 

Investigations/design briefs by their very nature require considerable enquiry and 
intellectual input.  Such reports will often include technical analysis, commercial 
considerations and in many cases, can lead to sufficient detail that enables tenders 
for physical construction to be called or the implementation of policies that can have 
far reaching impact.  In such cases it is almost impossible to ensure that all of the 
desired outputs are covered in the project brief.  The intellectual property held by the 
consultant is retained by the consultant and in many cases copyright is established 
related to that knowledge. 
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On such projects any minor variation or re definition of the brief should logically be 
developed with the existing consultant.  Recognition is made that the cost of 
preparing a separate brief, seeking tenders, the consultant’s costs in preparing 
tenders, are out of proportion to the output required.  The “costs” would also include 
the resulting time delay to process a separate brief. 

6.12 Appraisal of Consultant’s Performance 

An assessment of all physical works contractors is made at the completion of each 
project and filed.  A copy is sent to the contractor.  A similar process is required for 
professional services contracts.  This information provides staff with a basis for 
tender evaluation under the “track record” attribute. 

An “Appraisal of Consultants performance” (Form 32) shall be completed and filed 
following the completion of each professional services contract.  A copy of the 
appraisal shall be sent to the project consultant who shall be invited to comment on 
the appraisal and have those comments placed on file with the appraisal. 
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Summary of Procedures 
Contract Administration Summary of Procedures 

 Professional Services 
 Stage Action Required  Responsibility 
1 Approval to Call 

Tenders 
• Approval sought from Group 

Manager 
• Estimate of Cost 
• Determine appropriate type of 

contract evaluation for scope of the 
project 

Client Representative 

• Complete Professional Services 
Contract Checklist 

Client Representative 

• Complete Schedule of Prices, 
Basis of Payment & Scope of 
Project 

Client Representative 

• Schedule of Prices in Spreadsheet 
format (if necessary) 

Client Representative 

• Contract Compilation Contracts Administration 
Officer 

2 Contract 
Preparation 

• Peer View of Documents before 
Advertising 

Group Manager 

3 Contract No & File 
Created 

• Arrange with Records Contracts Administration 
Officer 

4 Documents Copies • Arrange with Records as required 
(normally 8-10 sets for Professional 
Services Contract)  

Contracts Administration 
Officer 

• Advertising with official order 
number only after receipt of signed 
drawings (if appropriate)  

Contracts Administration 
Officer 

• Advertise Wednesday/Saturday in 
regional paper and NZ Herald (1-
2x) and Gazettes 

Contracts Administration 
Officer 

5 Tenders Advertised 
or Invited 

• Record name, postal address, fax 
and phone numbers for all 
Tenderers in Tenders Register 

Contracts Administration 
Officer 

6 Document Deposits • Collected upon issue of documents 
and receipted.  $200.00 

 
• Refunded in accordance with 

Conditions of Tendering (Tenderer 
to sign if collecting in person) 

 
• Banked if documents have not 

been returned within six weeks of 
notification 

Contracts Administration 
Officer 

7 Notices to 
Tenderers 

• To provide contact number, title 
sequential notice number, date and 
signature of an appropriate 
authority 

 
• Faxed and mailed to every 

Tenderer and recorded in tenders 
register 

Contracts Administration 
Officer 
 
 
Contracts Administration 
Officer 
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 Stage Action Required  Responsibility 
8 Tenders Opened 

and Recorded 
• Notify records/corporate services of 

date/time of closing (Tuesday, 4.00 
p.m. appropriate date) 

 
• Per 2.9.1guidelines for 

quotations/tenders.  For weighted 
attribute evaluations open the non-
price attribute envelopes only. 

 
• Initial bottom right corner of every 

page 
 
• Price envelope to be retained 

unopened 
 

Contracts Administration 
Officer plus 
Client Representative 

9 Tender Evaluation • Copy of: Tenderer Non Price 
Attributes 
- Grading Guidelines (Form 15) 

evaluation spreadsheet (Form 
16) 

 
to each member of Tender 
Evaluation Panel (TEP) 

 
• Each member of TEP to do 

separate evaluation scores 
 
• TEP to meet and evaluate tenders, 

agree scores 
 
• TEP to provide scores to Contracts 

Administration Officer 
 
• Open price envelopes and enter 

prices into spreadsheet.  Note: 
Return unopened envelope 2 if 
Tenderer failed on non-price 
attributes 

 

Contracts Administration 
Officer 
 
 
 
 
 
 
TEP individuals 
 
 
TEP 
 
 
TEP 
 
 
Contracts Administration 
Officer 

10 Acceptance of 
Tenders 

• Ensure tender recommendation or 
summary form is completed 
correctly and obtain signatures in 
accordance with clause 2.11 

 
• Acceptance Letter to contain: 

- specific details from project 
manager 

- letter to be signed group 
manager 

- include insurances 
 

• Fax a copy of the acceptance letter 
and tender evaluation to the 
successful Tenderer 

Client Representative 
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 Stage Action Required  Responsibility 
11 Produce signing 

sets of documents 
• Prepare a complete set of contract 

document originals including 
notices to Tenderers, agreed 
correspondence, and notifications 
of acceptance and arrange for 
three copies to be photocopied by 
records staff (copies including the 
original to be bound with one file 
copy) 

 
• Three of the bound copies including 

original (copy 1) are mailed with the 
original acceptance letter to the 
consultant. 

 
• The remaining bound set is held by 

Contracts Administration Officer 

Contracts Administration 
Officer 

12 Unsuccessful 
Tenderers Notified 

• Advise unsuccessful Tenderers 
with individual tender evaluation 
attached. 

Contracts Administration 
Officer 

13 Complete Contract 
Summary Update 
Tenders Database 

• Complete contract summary form in 
access database and update as 
appropriate 

 
• Complete of Tenderers database 
 
• Attached copy of summary form to 

inside front cover of contact file and 
ensure file has all the necessary 
information  

Contracts Administration 
Officer 
 

14 Documents 
Executed and 
Distributed 

• Ensure documents are signed and 
returned promptly.  Record return 
of documents in database and 
arrange execution of documents by 
council. 

 
• Executed copies distributed as 

follows: 
- securities 
- project manager 
- consultant 

Contracts Administration 
Officer 

15 Confirmation of 
Insurance Cover 

• Follow up and ensure confirmation 
of insurance cover is provided 
before first payment is made 

Contracts Administration 
Officer/Client 
Representative 

16 Contract Payments • Contract Payment Certificates are 
generally prepared and authorised 
by the Project Manager though the 
final payments are always 
processed via Contracts 
Administration Officer.  All final 
payment certificates are to be 
signed off by Group Manager. 

Contracts Administration 
Officer 

   
• Copies of payment certificates to: 

- Consultant (blue) 
- Treasury (white) 
- Contract file (yellow) 
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 Stage Action Required  Responsibility 
17 Practical 

Completion 
Certificate 

• Advise of certification 
 
• Authorisation 
 
• Action and update database 

Client Representative 
 
Client Representative 
 
Contracts Administration 
Officer 
 

18 Extensions of 
Approved Contact 
Sum 

• No contract payment can be made 
in excess of the originally approved 
sum unless an authorised 
extension is given.  Project 
Manager to complete the extension 
form, have typed and signed in 
accordance with Clause 2.0 (the 
original signatures to the tender 
recommendation will be required) 

 
• Update database and report the 

extensions to the next appropriate 
committee meeting. 

Contracts Administration 
Officer 

19 Consultants 
Appraisal 

• Provide form to Project Manager to 
complete, have the Appraisal typed 
and signed by Project Manger. 

 
• Send copy to the consultant with a 

feedback form and standard 
covering letter 

 
• Place copy of appraisal in 

appraisals folder and update 
appraisal database 

Contracts Administration 
Officer 

20 Final Payment 
Certificate 

• Advise of certification 
 
• Authorisation 
 
• Action and update database.  If the 

appraisal has been completed the 
contact can be finalised. 

Client Representative 
 
Group Manager 
 
Contracts Administration 
Officer 

21 Final File and 
Database 
Administration 

• Before finalising a contract in the 
database ensure the following: 
- Contract has not exceeded 

approved sum 
- Contact was completed on 

time or has a record of 
authorised time extensions 

- Performance appraisal has 
been completed 

- Certificates and all other 
paperwork are in order. 

 

Contracts Administration 
Officer 
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Model 2 - Example 
Professional Services Contract 
No. ____ 
 

 

 

 

Closing: 4.00 p.m. on Tuesday, ……………………………… 
 
At: Environment Bay of Plenty 

5 Quay Street 
P O Box 364 
Whakatane 3158 

 
 

Project Manager:  ..............................................................................  
 
Phone: 0800 ENVBOP (368 267) 
 
Fax: 0800 ENVFAX (368 329) 
 

Tender Requirements: 
(to be submitted in two separate envelopes) 
 
 
Envelope 1: Proposal, excluding Price 
• Non Price Attribute Information 
• Personnel Schedule 
 

 

Envelope 2: Price 
• Tender Form 
• Schedule of Prices 
 
 
 
 
 
 

Set No.______ 
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Documentation Contents 

Form of Agreement for Engagement of Consultant Section A – White 

 

Conditions of Tendering Section B – White 

 

Tender Form Section C – Pink 
Schedule of Prices 
Consultants Key 
Personnel Schedule 
Confirmation of Insurance Cover 
Confirmation of Contractor’s Health & Safety Management Plan 
Contractors Health and Safety Declaration Form 
 
 
General Conditions of Contract for Consultancy Services Section D – Yellow 
Special Conditions of Contract 
 
 
Scope of Services Section E – Green 

 

Appendices Section F – White 

 

Other Documentation  Section G – White 
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Section A 
Form of Agreement for Engagement of Consultant 

 

This contract is made on the.............................................................................................  

BETWEEN:  .......................................................................... (“the Consultant”) 

AND: THE BAY OF PLENTY REGIONAL COUNCIL (ENVIRONMENT  
BAY OF PLENTY) a local authority constituted under the provisions of 
the Local Government Act 2002 (“the Principal” and “the Client”) 

WHEREAS: 

(a) The Principal has engaged the Consultant to perform the services in respect of the 
project to be or being carried on by the Principal. 

(b) The Agreement sets out the terms and conditions on which the Services shall be 
supplied. 

IT IS AGREED AS FOLLOWS: 

(a) The Consultant shall perform the services as described in the contract documents. 

(b) The Principal shall pay the consultant the sum payable as set out in the contract 
documents at the times and in the manner provided in the contract documents. 

(c) Each party shall carry out and fulfil all other obligations imposed on that party by the 
contact documents. 

(d) The contract documents are this Form of Agreement and the following, which form part 
of this Agreement. 

SECTION B 

Conditions of Tendering Pages.......... 6 

SECTION C 

Tender Form Pages.......... 1 

Schedule of Prices Pages............  

Consultants Key Personnel Schedule Pages.......... 1 

Confirmation of Public Liability and Professional  Pages.......... 1 
Indemnity Insurance Form  

Consultant’s Health and Safety Declaration Form Pages.......... 1 

Confirmation of Consultant’s Health and Safety Management Plan Pages.......... 1 
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SECTION D 

Conditions of Contract Pages ........... 13 

SECTION E 

Scope of Services  Pages ...............  

SECTION F 

Identify any additional documents to be included, e.g. agreed correspondence: 

 Notification of Acceptance Pages ...............  

 Tender Supporting Information Pages……… ....  

 Total Pages: ....... …………… 
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SECTION A 
Consultant to complete either (a), (b) (c) or (d): - (Refer to the note below) 

(a) SIGNED by ) 
(Individual’s name) ) 
in the presence of:- ) 

   ) 
  
 .............................................................  
 [Witness signature] 

 .................................................................... 
 (Full name of witness) 

 .................................................................... 
 (Occupation) 

 .................................................................... 
 (Address) 

or 

(b) SIGNED by ) 
(Company Name) ) 
by its Director(s) in the presence of ) 
(if only one Director signing):- ) 

 
 
 
 .............................................................  
 [Witness signature] 

 .................................................................... 
 (Full name of witness) 

 .................................................................... 
 (Occupation) 

 .................................................................... 
 (Address) 

NOTE: Any of these parties which is a company or body corporate must execute in the manner provided by the Companies 
Act 1993 and its constitution.  In the case of a party who is an individual, the party must sign and the signature must be 
witnessed by another person.  The witness must not only sign, but must also add his or her occupation and address. 
 
 
 
or 
 
 
(c) The COMMON SEAL of the  ) 
 [Incorporated Society Name] ) 
 was hereto affixed in the presence of: ) 
 
  .......................................................  
  Authorised Officer 
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(d) SIGNED by  ) 
 [Trustee name] and  ) 
   ) 
 ...................................................................  ) 

[Trustee name] as Trustees of the  ) 
[Trust name] Trust  ) 
in the presence of:-  ) 

 
 ............................................................. 
 [Witness signature] 
 

 ...................................................................  
 
 (Full name of witness) 

 
 ...................................................................  
 (Occupation) 
 
 ...................................................................  
 (Address) 
 
 
 
 
The COMMON SEAL of the 
THE BAY OF PLENTY REGIONAL COUNCIL 
was hereto affixed in the presence of: 
 
 
............................................................................ 
W E Bayfield 
Chief Executive 
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Section B 
Instructions to Tenderers 

 
1 Submission of Tenders 

1.1 Tenders will close in the Tender Box, Environment Bay of Plenty, Whakatane 
4.00 p.m. on Tuesday, _____________________.  Tenders that have not been 
delivered to the above address by closing time will not be accepted irrespective of 
the method of delivery.  Tenders transmitted by facsimile (FAX) will not be accepted. 

1.2 Tenders shall be submitted in two sealed envelopes contained within a single large 
envelope, also sealed.  The second envelope shall contain the price offered.  No 
disclosure of price shall be made in the first envelope.  The envelopes shall be 
clearly labelled “Envelope No. 1 (Proposal, excluding Price)” and “Envelope No. 2 
(Price)’ respectively. 

1.3 Tenders shall be address to the Chief Executive, Environment Bay of Plenty, P O 
Box 364, Whakatane and marked on the outside top left hand corner “Tender for 
Contract______”.  Tenders shall be deposited in the Tender Box in the reception 
area of Environment Bay of Plenty, Whakatane Office, 5 Quay Street, Whakatane. 

1.4 Four copies of the tender shall be provided. 

1.5 Should Tenderers have any questions in relation to the tender documents, they are 
to convey these in writing to the: 

Chief Executive 
Environment Bay of Plenty 
P O Box 364 
WHAKATANE  
 
Attention: ____________________  
 
Fax: 0800 368 329 
By 4.00 p.m. on Friday, ____________________ 

The answers to all questions will be made in writing to all who have uplifted contract 
documents. 

1.6 All costs incurred by the Tenderer in the preparation and submission of tender will 
be to the Tenderer’s account. 

1.7 Tags that may be of long term benefit to the tendering authority will be evaluated, 
solely at the discretion of the Principal, as to their acceptability and cost implication.  
The Tenderer will be requested to remove all unacceptable tags and shall not be 
allowed to amend the tender price.  Refusal to remove tags may result in the tender 
being rejected.  If a Tenderer refuses to remove the tags and the tender is not 
rejected, the cost and benefits of the tags shall be evaluated, including a 
conservative allowance for risk and an “alternative tender adjusted price” 
determined by the Principal.  The alternative tender adjusted price will be used for 
assessment of tenders, but should the tender be successful the contract will be 
awarded in the amount of the tendered sum.  If the consequence of the tag to the 
Principal is unacceptable, the tender will be considered to be non conforming and 
will be rejected. 
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1.8 If the tendered schedule contains any errors in extension of unit rates or in 
summation such as to vary the tendered sum, then the unit rates shall be adjusted 
by the Principal after consultation with the consultant to agree with the tendered 
sum.  The adjusted rates shall then become the contract rates for payment.  If 
agreement cannot be reached as to the adjustments then the tender may be 
rejected. 

2 Document Deposit 

2.1 The document deposit required is $200.00. 

2.2 The deposit charged on the Tender Documents will be refunded as soon as 
practicable: 

(a) To the successful Tenderer without requiring return of the documents; and 

(b) To other Tenderers, providing the documents are returned in reasonable 
condition not later than 10 working days after the date on which advice is 
notified that another tender has been accepted or that no tender is being 
accepted; and 

(c) To others, providing the documents are returned in reasonable condition not 
later than the time of closing of tenders. 

3 Tender Evaluation Criteria 

3.1 Tenders will be evaluated by the Weighted Attribute method.  The attributes to be 
evaluated, and their weighting in the total evaluation are as follows: 

• Relevant Experience (         %) 

• Track Record  (         %) 

• Technical Skills (Personnel) (         %) 

• Management & Quality Assurance Skills (         %) 

• Methodology (         %) 

• Price (         %) 

3.2 The non price attributes are defined in further detail in 4.2 below. 

The tender evaluation will be conducted in three stages, as follows: 

(a) The first stage shall involve opening only Envelope 1 and assessing tenders 
against the five non price attributes.  Each attribute shall be scored on a points 
basis, form 0 (complete inadequate) to 100 (excellent).  Any tender that scores 
35 or less on any attribute shall be excluded from further consideration. 

(b) The second stage shall consist of opening Envelope 2 and converting the 
tender price to a grade using the following formula.  Note: Remove any 
amount that has been fixed by the Principal from the tender price before 
calculating the price e.g. Provisional Sums. 
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Grade =150 – 100 x (Tender Price) 
     (Estimate) 
 
Note: Price Grade may be negative but shall not be greater than 100). 
 

(c) The third stage shall consist of multiplying the weight of each attribute by the 
grade of that same attribute to give an index for each attribute.  The indices for 
each tender shall then be summed and rounded to the nearest whole number 
to give an overall index out of 100.   

4 Information to be supplied by the Tenderer 

4.1 The information required under Clause 4.2 below shall be brief and concise and 
shall not exceed 20 pages although additional pages may be included as follows: 

• Title, 1 page 

• Index, 1 page 

• CVs, 2 pages for any person offered in the proposal 

• Schedules as required by these documents. 

Notes: 
Title, index and CV pages shall not contain information other than that required for 
the stated purpose.  Any other information will not be included in the assessment of 
the tender. 

Should the allowable number of pages be exceeded in any category above, the 
information on the excess pages will not be included in the assessment of the 
tender. 

For schedules required by these documents, only the information required may be 
entered on the sheets provided.  Should additional information be entered this will 
not be included in the assessment of the tender. 

CV’s should quote dates on the relevant experience. 

4.2 Tenderers shall provide the following specific information: 

4.2.1 Relevant Experience 

The Tenderer shall provide a statement of recent relevant experience in carrying out 
works of a similar nature to that required for this Project and which would indicate 
their suitability for this Project.  Where a Tenderer’s experience has not been directly 
relevant it is necessary to establish how previous work will bear on this contract.  
Where sub consultants are proposed to be engaged, a statement of their relevant 
experience shall also be supplied. 

In addition, for newly formed consultancy firms, state the name of the company in 
which the experience is claimed, the person concerned, and his/her responsibility in 
the project.  Where staff named in this tender were not involved in similar projects, 
provide detailed comment on the extent to which relevant experience will benefit this 
project. 
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4.2.2 Track Record 

The Track Record shall include the last five completed projects relevant and 
covering as far as possible, the range of activities included in this contract.  The 
following items shall be described in tabular form. 

• Client (including contact name and phone numbers) 

• Name and type of project 

• Value and duration of project 

• Compliance with quality standards   Yes/No* 

• Completed by due date or authorised extension Yes/No* 

• Completed to target performance levels  Yes/No* 

• Record of client satisfaction with regard to quality and timetable. 

Note* Qualifying comments may be included as warranted when the answers are 
not simply a yes or no. 

4.2.3 Technical Skills (Personnel) 

All key personnel and any others whose skills the Tenderer wishes to have 
recognised under this attribute heading (including secondary consultant’s personnel) 
are to be covered in the Tenderer’s submission. 

All key personnel shall be described as follows: 

• Name 

• Position in the project team 

• Technical skills to be recognised; and length of experience (full time 
equivalent years) gained in the practice of each skill. 

• Supporting amplification/description and comments 

In addition the CVs of named personnel are to be provided in an appendix to the 
submission.  The content of the CVs shall be pertinent to the skills claimed. 

The Tenderer shall provide the average hours per day that technical staff will be 
working for the contract period and the basis of how this is calculated. 

4.2.4 Management and Quality Assurance Skills 

The Tenderer’s submission shall cover all key personnel and any others whose 
management skills require recognition.  This may also include the attributes of any 
secondary consultants’ personnel.  Details to be supplied include: 

• Name 

• Position in the project team 

• Management skills to be recognised; and length of experience (full time 
equivalent years) gained in the practice of each skill 

• Supporting amplification/description and comments. 

In addition the CVs of name personnel are to be provided in an appendix to the 
submission.  The content of the CVs shall be pertinent to the skills claimed. 
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Tenderers shall provide details of client liaison arrangements proposed, the 
locations of offices providing the services, and the availability of project 
management on hand (and on call) to cater for emergencies relevant to the project.  
The Tenderer shall include details of the proposed reporting systems and the 
frequency of reporting to the client and discuss company systems and backup 
relevant to the project.  A statement of commitment to QA is also required as well as 
an organisational chart showing the structure and inter-relationship of the personnel 
nominated. 

Under the section the Tenderer shall also provide details of company systems and 
knowledge of policy and procedure which form an integral part of the management 
process.  This shall include but are not limited to: 

• Quality Assurance 

• Resource Programming 

• Programming and Tracking 

• Relevant Legislation 

• Local Authority Policy and Procedure 

• Financial Management and Reporting. 

• The Tenderer shall provide the average hours per day that the project leader 
will be working for the contract period and the basis of how this is calculated. 

4.2.5 Methodology 

A comprehensive statement of the Tenderer’s proposed methodology is required.  
The statement shall describe all the important steps of including supervision and 
observation levels, which in the opinion of the Tenderer, are necessary to ensure 
that this project meets all of the client’s requirements, is completed on time, is within 
budget and obtains consents, approvals and support from all interested parties. 

This methodology statement will indicate to the Client the Tenderer’s understanding 
of the client’s requirements, how these will be achieved and the outcomes the client 
can expect. 

An outline programme in bar chart form relevant to the phases, deliverables and 
time schedule covered by the project shall be included. 

Tenderers shall outline their intended Quality Assurance (QA) measures in terms of 
the project. 

4.3 Other information to be supplied by the Tenderer is as follows: 

(a) Tender Form 

(b) Personnel Schedule 

(c) Schedule of Prices 
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5 Form of Tender 

5.1 The contents and arrangement of the Tender shall be as follows with pre formatted 
sheets completed: 

Envelope No. 1 (Proposal, excluding price): (Four Copies) 

• Non price Attribute Information 

• Personnel Schedule 

 

Envelope No. 2 (Price) 

• Tender Form 

• Schedule of Prices 

6 Acceptance of Tender 

6.1 The highest rating or any tender will not necessarily be accepted. 

6.2 No legal or other obligations shall arise between the Tenderer and the Principal in 
relation to the conduct or outcome of the tender process unless and until that 
Tenderer has received written notification of the acceptance of the Tender. 

6.3 The successful Tenderer shall be notified in writing by the Client or Client’s agent, 
that the tender has been accepted. 

7 Notification of Acceptance 

7.1 If no tender has been accepted within one month after the closing of tenders, each 
Tenderer shall be notified in writing by the client or client’s agent whether his/her 
tender is or is not still under consideration. 

7.2 Unsuccessful Tenderers who have submitted bona fide tenders complying with the 
tender documents shall be notified by the client or client’s agent of the name and 
tender price of the successful Tenderer and the other tender prices within 14 days of 
acceptance of the successful tender. 

8 Signing of Professional Services Documents 

8.1 Procedural requirements for the signing of the contract documents are as follows: 

(a) Three sets of documents will be bound and forwarded to the consultant for 
signing. 

(b) Documents returned by consultant to Environment Bay of Plenty for signing. 

(c) Two signed sets of documents will be retained by Environment Bay of Plenty.  
Copy No. 1 will be the original document and will be held in secure storage.  
The third copy will be returned to the consultant. 
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(d) The Contract Agreement will reference all sections and pages that form the 
contract documents. 

(e) The contract agreement must be executed (signed) correctly.  Companies 
must sign in accordance with the Companies Act 1993 and their constitution. 

 
 
 
 
W E Bayfield 
Chief Executive 





Environment Bay of Plenty  153 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

Section C 
Tender Form 

For: .......................................................................................................................................  
 
 
To: Environment Bay of Plenty 
 P O Box 364 
 Whakatane 3158 
 
I/We (the undersigned) do hereby tender the sum of ............................................................  
 
............................................................................................  ($...................................... ), 

excluding Goods and Services Tax for professional services requested for the above 
Contract, in accordance with documentation provided.  Attached is our tender proposal. 

Attached is a completed schedule of prices showing how we have calculated our tender sum.  
The rates tendered shall be applied, if necessary, for assessing any variations to the 
contract. (Optional – complete or delete as appropriate). 

Unless and until a formal agreement is prepared and executed, this tender, together with 
written acceptance thereof, shall constitute a binding agreement between us. 

We further understand that no payment will be made until the contract agreement is signed 
by both parties and, if successful, we will sign without delay. 

We understand that the Principal is not bound to accept any tender. 

I/We acknowledge receipt of Notice to Tenderers No’s.........................................................  
 
Dated this   day of     200 

 

 

Name: ..............................................................  Signature ................................................  

Designation:...........................................................................................................................  

Telephone:.......................................................  Fax: ........................................................  

For and on behalf of:..............................................................................................................  
(Company Name or Tenderer’s Full Name) 

Address:.................................................................................................................................  

...............................................................................................................................................  
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Section C 
Schedule of Prices 

 
Item Description Unit Rate Amount 

     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
 Total Tendered Sum (excluding GST)   $ 
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Section C 
Consultants Key Personnel Schedule 

 
 

Consultants Representative 

Name: .................................................................................................................  

Phone (Day):.......................................................................................................  

Phone (Night)......................................................................................................  

Phone (Mobile) ...................................................................................................  

Fax:.....................................................................................................................  

Postal Address:...................................................................................................  

............................................................................................................................  

Key Personnel (Consultant to List) 

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

Sub consultants (Consultant to List)  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  

............................................................................................................................  
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Section C 
Confirmation of Public Liability & Professional 

Indemnity Insurance Form 
To: Chief Executive 
 Environment Bay of Plenty 
 P O Box 364 

Whakatane 3158 
 
From: ........................................................................................................(Name of Insurance) 
 
............................................................................................................... (Branch and Address) 
 
Dear Sir 
 
Contract No. ..................................................  For: ......................................................... 
 
We confirm that we have examined the insurance requirements of this contract. 
 
................................................................................................................ (Name of Consultant) 
 
1 has currently Public Liability Policy No. _____________ in force with this 

company, and we undertake that this Policy will remain in force and not be amended 
or cancelled during the period of this contract or any extensions thereto, including 
the period of maintenance, without prior advice to you, and the Indemnity will be 
provided for all work carried out in performance thereof within the terms of the 
Policy. 

 
Expiry date: .........................................  

 
The following is also confirmed: 
 
• Limit of Indemnity ($2,000,000 minimum) $ ...................................................  

• The policy stands in joint names of principal and consultant 

• The policy indemnifies principal and consultant in respect of all plant used in 
performance of this contract including Hired Plant 

• That no ‘special’ terms conditions or exceptions have been applied to the 
Policy in respect of this contract. 

2 has currently Professional Indemnity Policy No. ………………………in force with 
this company and we undertake that this policy will remain in force and not be 
amended or cancelled during the period of this contract, or any extensions thereto, 
without prior advice to you.  The limit of indemnity is $……………………………... 

 
Yours faithfully 
 
Signed:............................................................................ 
 
Full Name (Please print) ................................................. 
 
Designation:.................................................................... Date: ...............................  
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Section C 
Confirmation of Consultant’s Health and Safety 

Management Plan 
 
To: Chief Executive 

Environment Bay of Plenty 
P O Box 364 
Whakatane 3158 

 
Contract Number <insert contract #): <insert contract name> 
 
We confirm that this company has a Health and Safety Management Plan in force, and we 
undertake that this Plan will remain in force and not be amended or cancelled during the 
period of this contract. A copy of the plan is attached. 
 
The following is confirmed and evidence supplied: 
 
1 Hazards are regularly reviewed and monitored, generically and 

site specific and including consideration at employee team 
meetings. ο 

 
2 A company system is in place for recording hazards and 

accidents. ο 
 
3 A company emergency plan is in place for dealing with 

accidents. ο 
 
4 Our company carries our regular health and safety training for 

employees on a minimum ______ monthly basis. ο 
 
5 Our company regularly inspects the workplace to ensure 

compliance with current safety procedures. ο 
 
6 Our company has issued to all staff a company Health and 

Safety Plan. ο 
 
 
 
Dated ........................................................................................................................................  
 
Name ...............................................................  Signature ...................................................  
 
Designation...............................................................................................................................  
 
Telephone........................................................  Fax ............................................................  
 
For and on behalf of..................................................................................................................  

(Company Name or Tenderer’s Full Name) 
 
Address.....................................................................................................................................  
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Section C 
Consultants Health & Safety Declaration Form 

The Principal (the person or organisation engaging the Contractor) 

Environment Bay of Plenty (the Bay of Plenty Regional Council) 
P O Box 364 
Whakatane 
 
The Consultant (the person or organisation being engaged to perform services) 

Name and Address 

Description of Service (to be performed by the Contractor) 

The Consultant hereby acknowledges that: 

1 They understand their obligations to themselves, their sub-contractors and their employees under the Health 
and Safety Act 1992, and confirm their intention to comply at all times while working on this contract. 

2 They recognise that the Principal can be responsible for only advising the nature of and the methods of 
controlling, hazards specific to the Principal’s business or worksite and that the Consultant shall apply best 
industry practice to ensure the safety of all involved at all times. 

3 The Principal has advised the Consultant of the emergency procedures, location of emergency equipment, 
location and use of safety equipment, basic safety rules, hazards and hazard controls, go and no-go areas 
and access and authorisation requirements relevant to the service being provided. 

4 The Consultant shall ensure that all their sub-consultants and employees are informed of the same and that 
no person shall be permitted to work on the contract without being so informed. 

5 The Consultant has a health and safety management system in place, which ensures their compliance with 
the Health and Safety in Employment Act 1992 in connection with this contract. 

6 The Consultant agrees to make available for inspection on demand by the Principal any documentation 
related to health and safety in connection with this contract. 

7 The Principal has the right to monitor the Consultant’s activities and carry out a safety audit from time to time 
during the progress of the contract. 

8 The Principal has the right to suspend work at the Consultant’s expense where the Principal is not satisfied 
that all practicable steps are being taken to ensure the health and safety of employees or others in 
connection with the contract. 

9 The Consultant will advise the Principal immediately of any accidents, including those in which serious harm 
is caused or a significant hazard was involved, and meet the requirements of the Health and Safety in 
Employment Act 1992 in reporting serious harm accidents to the Department of Labour (OSH). 

10 The Consultant will advise the Principal immediately of any new hazard created during the contract and will 
take all practicable steps to avoid harm being caused to any person as a result of such hazards. 

11 Before beginning work on the contract, the Consultant will carry out a systematic identification of hazards 
likely to be encountered and will develop controls for all those identified as being significant hazards. 

 
Signed for and on behalf of the Consultant  
 
Full Name  
 
Signature  
 
 
Position 
 
Date 

Signed for and on behalf of Environment Bay 
of Plenty 
 
Full Name 
 
Signature 
 
Position 
 
Date 
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Section D 
General Conditions of Contract for  

Consultancy Services 
 

These Conditions of Contract for Consultancy Services have been developed jointly by: 
 
ALGENZ The Association of Local Government Engineers NZ (representing local 

government clients) 
 
NZTA  Transit New Zealand (representing the roading client) 
 
ACENZ The Association of Consulting Engineers NZ (representing engineering and 

related consulting services) 
 
IPENZ  The Institution of Professional Engineers NZ (representing the engineering 

profession in both the private and public sectors) 
 
1 Definitions and Interpretation 

Definitions  
Agreement The Agreement is the contract between the Consultant and 

the Client. The documents forming the contract are listed in 
the Form of Agreement for Engagement of Consultant. 
 

Client The Client is the Party named as the Client in the Agreement.  
 

Client's 
Representative 

The Clients Representative is the person named as the 
Client's Representative in Section D . 
 

Confidential 
Information Confidential Information means: 

any professional advice or other information of a sensitive 
nature, whether or not specifically identified as confidential; 
and 

any, information about the Parties and their clients gained 
during the currency of this Agreement that is not already in the 
public domain. 

Consultant The Consultant is the Party named as the Consultant in the 
Agreement. 
 

Consultant's 
Representative 

The Consultants Representative is the person named as the 
Consultant's Representative in Section C. 
 

Contractor Contractor means a person or entity the Client engages to 
carry out the whole or part of the Works and includes any 
subcontractor engaged by a Contractor. 
 

Intellectual Property New Intellectual Property means: 

1.1 

 All intellectual property rights, including, but not limited to, 
copyright, in all concepts, designs, drawings, specifications, 
plans, studies, reports, and documentation collated, prepared 
or created by the Consultant (or persons on behalf of the 
Consultant) in carrying out the Services but not including pre-
existing Intellectual Property. 
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 Pre-Existing Intellectual Property means: 
 
All intellectual property rights owned by the Consultant or any 
third party and provided or used by the Consutlant in carrying 
out the Services. 
 
Client’s Intellectual Property means: 
 
All intellectual property rights owned by the Client and 
provided to the Consultant for the purposes of carrying out the 
Services or the Works. 

Key Personnel Key Personnel are: 
 
the persons named as the Consultant's and/or 
Subconsultant's Key Personnel in Section C, including the 
Consultant's Representative. 

Other Consultant Other Consultant means a person or entity listed in Section D 
(other than the Consultant) the Client engages to carry out 
other consulting or advisory services related to the Services. It 
does not include a Contractor. 

Party Party means the Client or Consultant; "Parties" means the 
Client and the Consultant and "Third Party" means any other 
person or entity as the context requires, including a Contractor 
and Other Consultants, but excluding subconsultants. 

Services The Services are: the services listed in Section E. 
Subconsultant Subconsultant means a person or entity, as listed in Section 

C, engaged by the Consultant to assist in the provision of the 
Services, together with any Subconsultants appointed under 
Clause 2.4. 

Variation Variation means a change in scope, time of supply or scale of 
the Services. 

Working Day a Working Day is a calendar day other than a Saturday, 
Sunday, statutory or public holiday. 

Works Works means the physical and other works (if any) relating to 
the Services, to be carried out by a Contractor or by the Client, 
including goods and equipment to be supplied to the Client. 

1.2 Interpretation  
In these General Conditions of Contract for Consultancy Services, the singular shall 
include the plural, the masculine shall include the feminine, and vice versa where the 
context requires. A reference to a Party includes their respective successors, executors 
and administrators. 

 If there is a conflict between the documents forming this Agreement, the priority of the 
documents shall be in the following order: 

 • Form of Agreement for Engagement of Consultant 

 • Additional documents as specified in the Special Conditions 

 • Sections C, D, F and G 

 • Special Conditions 

• General Conditions of Contract for Consultancy Services 
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2 Obligations and the Consultant 
2.1 The Services The Consultant must:  

 
• provide the Services set out in Section E; and 

• perform the Services in accordance with the timetable set 
out in Section ____; and 

• advise the client promptly if additional briefing or 
information is required from the Client to avoid any delay 
to the provision of Services or Works; and  

• act for the Client as set out or implied in Section E; and 

• notify the Client promptly in writing if the Consultant 
thinks a Client direction or any other circumstance is a 
Variation.   The notice shall contain details of the claimed 
Variation, including likely or estimated time, cost and fee 
impacts and make recommendations on how to proceed. 

2.2 Duty of Care In providing the Services, the Consultant must use reasonable 
skill, care and diligence. 

2.3 Duty of Independent 
Judgement 

Where the Services require the Consultant to certify, decide or 
use discretion under a contract between the Client and a Third 
Party, the Consultant must act independently, and with 
professional skill and judgement, according to the terms of the 
contract between the Client and the Third Party. 

2.4 Subconsultant The Consultant shall appoint, direct and pay any 
Subconsultant. The Consultant is responsible to the Client for 
the services of any Subconsultant. 
 
The sub-contracting of any of the Services shall not relieve the 
Consultant from any liability or obligation under the 
Agreement. 
 
If the Client decides for good reason that a Subconsultant is 
unsuitable, the Client can require the Consultant not to have 
that Subconsultant perform the Services. The Consultant shall 
then replace that Subconsultant. 
 
Subconsultants may be appointed at any time subject to 
approval by the Client. 

2.5 Other Consultants The Consultant must direct and/or co-ordinate the work of 
Other Consultants where required by the Services. The 
Consultant shall not be responsible for the services and/or 
work of Other Consultants. 

2.6 Ordering Client 
Materials or 
Services 

The Consultant must obtain the Client's approval before 
purchasing or ordering any goods or services, materials or 
equipment on behalf of the Client. 

2.7 Client Concerns The Consultant must remedy any concerns notified by the 
Client under clause 3.3 to the satisfaction of the Client, or 
agree with the Client a plan for remedying any such concerns, 
before proceeding to the next stage of the Services. 
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2.8 Conflicts of Interest The Consultant must try to ensure that conflicts of interest do 
not arise, and notify the Client immediately in writing if it is 
thought that a conflict of interest may arise or has arisen. 
 
Where a conflict of interest is identified and the Client has 
given informed consent, the Consultant must establish 
structures and practices which: 
 
• ensure that the conflict is avoided in practice; or 

• if avoidance is not practicable, ensure that the effects of 
conflict are minimised. 

In either situation, the Consultant must inform the Client of the 
structures and practices that have been established. 

2.9 Instructions to 
Contractors 

The Consultant may instruct the Contractor and/or vary the 
Works to the extent authorised in Section D. The Consultant 
must not instruct a Contractor to vary the Works in a material 
way beyond this authority, unless an emergency occurs. In 
emergency circumstances, the Consultant may vary the 
Works and shall immediately notify the Client about the 
changes. 

2.10 Health and Safety The Consultant must have in place a Health and Safety 
Management Plan that is appropriate for the Service, and 
comply with any health and safety plan operated by the Party 
in control of the site.  Environment Bay of Plenty’s Contractor’s 
Health and Safety Declaration form must be completed. 
 
The Consultant is responsible for health and safety issues 
relating to the provision of the Services including, but not 
limited to: 
 
- Complying with the Consultant’s obligations under the 

Health and Safety in Employment Act 1992 (HSEA); 
and 

- Where the services expressly include management 
duties in relation to the works, assisting the Client in 
complying with the Client’s obligations, in relation to the 
contractor, under the HSEA including raising health and 
safety issues with the Contractor and the party in 
control of the workplace. 

 
Should the Client disregard the Consultant’s properly written 
recommendation on an HSEA matter, the Consultant is 
deemed to have met the Consultant’s obligations. 

2.11 Public Statements The Consultant must not make any public or media 
statements to anyone about this Agreement, the Services or 
the Works without the Client's written approval. 
 

2.12 Delay If any time the Consultant’s performance falls behind the 
timetable due to matters which are not outside the 
Consultant’s control, then the Consultant shall take all 
practicable steps to remedy such delay. 

3 Obligations of the Client 
3.1 Payment The Client must pay the Consultant for the Services 

according to the terms and conditions set out in Section C 
and elsewhere in this Agreement. 
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3.2 Provision of 
Information to the 
Consultant 

The Client must: 
 
• provide, free of charge, the information listed in Section 

D; and 

• declare any ownership or proprietary rights any other 
person may have to this information and pay for any 
royalties or fees; and 

• in response to the Consultants request, provide 
additional relevant information, within a timeframe that 
does not materially delay the Services or the Works; 
and 

• accept responsibility for the accuracy of information 
provided. The Consultant is expected to review all the 
information provided to ensure that it contains no 
manifest errors or omissions. No Variation will exist if 
the information contains manifest errors or omissions 
that the Consultant should reasonably have been 
expected to find. 

3.3 Client Decisions The Client must respond to any written request from the 
Consultant for a decision within a reasonable time, to avoid 
or minimise any delay to the provision of the Services or 
Works. 
 
If the Services are to be provided in stages, then the Client 
must approve the current stage before the Consultant may 
proceed with the next stage. If the Client has any concerns 
with the current stage, the Client shall notify the Consultant 
of these in writing prior to giving approval for the Consultant 
to proceed to the next stage. 

3.4 Assistance to the 
Consultant 

The Client must cooperate with the Consultant and not 
obstruct the proper performance of the Services: 
 
The Client must, as soon as practicable: 
 
• provide, free of charge, the personnel, equipment 

and facilities described in Section D; and 

• allow the Consultant to visit the site and other 
locations associated with the Services; and 

• obtain and pay for all consents, certificates, 
approvals, authorities, licences and permits that are 
needed to lawfully carry out the Works, except where 
they are to be obtained by the Consultant as set out 
in Section D.  

Other Consultants Where the Consultant has to direct and/or coordinate the 
work of Other Consultants, the Client must include in the 
conditions of contract with the Other Consultants a 
requirement that the Other Consultants have the required 
insurance and that they will work under the direction of, and 
cooperate with, the Consultant. The amount of insurance 
required by each Other Consultant shall be the amount 
specified in Section D. If no sum is specified, it shall be not 
less than that required of the Consultant under Section 6 
and the Special Conditions, unless the Client and 
Consultant specifically agree otherwise. 

3.5 

 The Client shall arrange and must pay for the services 
provided by Other Consultants. 
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The Client shall be responsible for the services or work 
provided by Other Consultants. 

Where the Client wishes to appoint an Other Consultant not 
included in Section D, the Client shall, where relevant, 
confer with the Consultant prior to the appointment of an 
Other Consultant regarding the scope of work, conditions of 
contract and selection of the Other Consultant. 

3.6 Instructions to Others If, under this Agreement, the Consultant has to direct and/or 
coordinate work carried out by Other Consultants and/or 
Third Parties directly contracted to the Client, the Client shall 
give all instructions to such Other Consultants and/or Third 
Parties through the Consultant. 

3.7 Matters Affecting the 
Services 

As soon as the Client becomes aware of anything that will 
materially affect the scope or timing of the Services, the 
Client must inform the Consultant in writing. 

3.8 Health & Safety The Client shall provide to the Consultant any health and 
safety management plan operated by the Client that is 
relevant to the Services.  
 
On sites where there is multiple provision of services and 
works, the Client shall establish a clear hierarchy of 
responsibilities related to health and safety management 
between all parties. 
 
The Consultant does not assume any obligation of the Client 
under the Health & Safety in Employment Act 1992, unless 
that obligation is part of the Services. 

3.9 Approvals Where approval of the Client is sought under this 
Agreement, it shall not be unreasonably withheld or delayed. 
 
Where the Client gives its consent, review or approval in 
respect of any matter arising in relation to the services, such 
consent, review or approval shall not reduce the liability of 
the Consultant in respect of the matter approved except: 
 
• where the matter being approved reasonably carries 

some risk; and 

• the risk has been identified to the Client in writing; 
and 

• the Client has accepted that risk in writing 

4 Personnel  

4.1 Client's 
Representative 

The Client's Representative has authority to give the 
Consultant instructions on the Client's behalf, and may 
monitor, review, approve, accept, reject or confirm any part, 
or all, of the Services. 
 
If the Client changes the Client's Representative, the Client 
shall first, inform the Consultant in writing. 

4.2 Consultant's 
Representative 

The Consultant's Representative has authority to receive 
instructions on behalf of the Consultant and for coordinating 
and providing the Services as agreed on a day to day basis, 
and must communicate with the Client's Representative 
when required. 
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4.3 Key Personnel The written approval of the Client shall be obtained by the 
Consultant before Key Personnel can be replaced or 
substituted. 
 
If the Client decides for good reason that one of the Key 
Personnel is unsuitable: 
 
• the Client can require the Consultant not to have that 

person perform the Services; and 

• the Consultant shall then replace that person with 
someone acceptable to the Client; and 

the Client shall not bear any cost or liability arising from the 
replacement of that person.  

5 Payment 
5.1 Time for Payment The Client must pay the Consultant all amounts claimed and 

due under this Agreement within the time set out in the 
Special Conditions. 
 

 Disputed and Unpaid 
Invoices 

If the Client disputes an invoice, or part of an invoice, the 
Client must promptly give the reasons for withholding the 
disputed amount and pay any undisputed amount. 
 
Where an invoice, or part of an invoice, is not disputed and 
is not paid as required in clause 5.1, the Client must pay 
interest on the unpaid amount from due date to the date of 
actual payment at the Consultant's non-penalty overdraft 
interest rate. 

6 Liability and Insurance 
6.1 Consultants Liability Where the Consultant breaches this Agreement, the 

Consultant is liable to the Client for reasonably forseeable 
claims, damages, liabilities, losses or expenses caused 
directly by the breach. 

6.2 Limitation of Liability The maximum amount payable, whether in contract, tort or 
otherwise, in relation to claims, damages, liabililities, losses 
or expenses, is as specified in the Special Conditions. 

6.3 Contributory Conduct If either Party is found liable to the other (whether in 
contract, tort or otherwise), and the claiming Party and/or a 
Third Party has contributed to the loss or damage, the liable 
Party shall only be liable to the proportional extent of its own 
contribution. 

6.4 Duration of Liability Neither party, shall be liable for any loss or damage 
occurring after the period stated in the Special Conditions 
from the date on which the Services were completed. 
The Consultant shall take out and maintain: 
• professional indemnity insurance for the amount of 

the liability under clause 6.2; and 

• public liability insurance cover as set out in the 
Special Conditions; and 

• provision for reasonable defence costs. 

6.5 Insurance 

The Consultant shall use all reasonable endeavours to 
maintain professional indeminity insurance for the duration 
of liability stated under clause 6.4.  If at any time the 
Consultant is unable to obtain or maintain professional 
indeminity cover as required by the Agreement, or if any 
material change to the terms and conditions of the cover 
occurs, the Consultant shall, as soon as practicable, notify 
the Client in writing. 
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6.6 Proof of Insurance If the Client asks, the Consultant must produce certificates 
evidencing the currency of such cover and proving that 
professional indemnity and public liability insurance policies 
meet the requirements in clause 6.5. 

7 Variations 
7.1 Variations to the 

Services 
The Client may order a Variation to the Services in writing, 
or may ask the Consultant to propose a Variation to the 
Services. 
 
The Client and the Consultant shall agree, in writing, the 
cost and time of supply for the Variation.  
 
Where practicable the value and time of supply of the 
Variation shall be agreed between the parties prior to the 
Variation works commencing. 

7.2 Dispute as to 
Variations 

As soon as practicable after receiving any notice under 
Clause 2.1 the Client shall promptly notify the Consultant in 
writing whether or not it considers the direction or other 
circumstance to be a Variation.   
 
The Client and Consultant shall then attempt to resolve 
whether the instruction or materially late information is a 
Variation, and if so, a cost and time of supply for the 
Variation. 

7.3 Failure to Agree In the event that the Parties are unable to reach agreement, 
the matter shall be treated as a dispute and resolved in 
accordance with Clause 10. 

8 Confidentiality 
8.1 Client Obligations The Client must: 
  • identify Confidential Information at the time it is 

supplied to the Consultant; and 

  • keep all Confidential Information relating to the 
Consultant confidential and only use it for the 
purposes it was made available; and 

  • not disclose it without the Consultants written 
approval. 

8.2 Consultant 
Obligations 

The Consultant must: 
 
• identify confidential information at the time it is 

supplied to the Client; and 

• keep all Confidential Information relating to the Client 
or the Client's project confidential and only use it for 
the purposes it was made available; and 

• not disclose any Confidential Information relating to 
the Client or the Client's project without the Client's 
written approval, unless it is necessary for the 
purposes of the Services to disclose it to any 
appropriate third party or as required by law. 

8.3 Exclusions Information shall cease to be Confidential Information when 
the information is publicly available through no unauthorised 
act of either Party.  
 
If either Party is legally bound to disclose Confidential 
Information, that Party must first advise the other Party what 
information will be provided and limit the information to that 
required by the law. 
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8.4 Return of Confidential 
Information 

Upon request, the Consultant must promptly return to the 
Client or destroy all Confidential Information which is in the 
Consultant's possession or control. 

9 Copyright of Documents 

9.1  Subject to Clause 9.6 all New Intellecutal Property held in 
any medium, whether electronic or otherwise, shall be jointly 
owned by the Client and the Consulant.  The Client and the 
Consultant hereby grant to the other an unrestricted royalty-
free licence in perpetuity to copy or use such New 
Intellectual Property. 

9.2  All pre-existing Intellectual Property shall remain the 
property of the original owner.  The Client’s Intellectual 
Property shall remain the property of the Client.  The 
Consultant hereby grants to the Client, or agrees to procure 
the grant to the Client of, an unrestricted royalty free licence 
to use and copy pre-existing Intellectual Property to the 
extent reasonably required to enable the Client to make use 
of the Services or use, adapt, update or amend the works.  
The Client hereby grants to the Consultant, an unrestricted 
royalty-free licence to use and copy the Client’s Intellectual 
Property provided to the Consultant to the extent reasonably 
required to enable the Consultant to provide the services. 

9.3  The Consultant confirms (save in respect of any of the 
Client’s Intellectual Property and subject to Clause 9.4) that 
the New Intellectual Property, the Pre-existing Intellectual 
Property, the Services and the Works will not infringe any 
Intellectual Property or other rights of any third party. 

9.4  The Consultant does not warrant the suitability of the New 
Intellectual Property for any purpose other than the Services 
or any other use stated in the Agreement. 

9.5  The Client owns, or has the right to use, Confidential 
Information disclosed or provided to the Consultant under 
this Agreement. 

9.6  The ownership of data and factual information collected by 
the Consultant and paid for by the Client shall, after 
payment by the Client, lie with the Client. 

10 Disputes 
10.1  If there is a dispute between the Parties in relation to this 

Agreement, or any matter arising from it, the Parties will in 
good faith in the first instance use their best endeavours to 
resolve the dispute themselves. 

10.2  If the dispute cannot be resolved by the Parties themselves, 
then they must explore whether the dispute can be resolved 
by use of an alternative resolution technique. 

10.3  If the dispute is not settled within a reasonable time, then 
either Party may refer the dispute to arbitration to a sole 
arbitrator under the provisions of the Arbitration Act 1996 
and the substantive law of New Zealand. The arbitrator will 
be agreed between the Parties within ten working days of 
written notice of referral by the referring party to the other or, 
failing agreement, by the President of the New Zealand Law 
Society or its successor body, or any nominee of the 
President. In either case, the arbitrator must not be a person 
who has participated in any informal dispute resolution 
procedure in respect of the dispute. 

10.4  No dispute arising gives either Party the right to suspend 
their obligations under the terms of this Agreement. 
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11 Termination 

The Client may terminate this Agreement at any time by 
written notice to the Consultant. As soon as this notice is 
received, the Consultant shall stop the Services. 
The Consultant may terminate this Agreement by written 
notice only if the Client has materially breached the terms of 
the Agreement. 

11.1 Termination of the 
Agreement 

 
At the completion of the services the Agreement is hereby 
terminated. 
 
Termination of this Agreement shall not prejudice or affect 
the accrued rights or claims and liabilities of the Parties. 

11.2 Payment on Early 
Termination 

If the Client terminates this Agreement, or the Consultant 
terminates this Agreement because the Client has breached 
it, then the Client must immediately pay the Consultant for 
Services provided to the date of termination. 
 
If the Client terminates the Agreement for reasons other than 
a default by the Consultant, or if the Consultant terminates 
the Agreement because of a default by the Client, the Client 
must also pay any reasonable costs that the Consultant 
incurs solely because of the early termination of the 
Agreement. 

11.3 Return of 
Property/Equipment 

At the end of the Services, the Consultant must return to the 
Client any property or equipment of the Client which is in the 
Consultant's possession or control and is identified by the 
Client for return. 

11.4 Transfer of 
Intellectual Property 

In the event of termination by the Client, the Consultant shall 
provide reasonble assistance to the Client in the transfer of 
the services (including delivering copies of any New 
Intellectual Property in the Consultant’s control) to the new 
Consultant provided that the Client has made all payments 
due and owing under the Agreement. 

12 General Provisions 
12.1 Law and Currency This agreement is subject to New Zealand law. References 

to dollars are references to New Zealand dollars unless 
otherwise stated. Any arbitration or court proceedings about 
this Agreement, or the Services, must be brought and heard 
in New Zealand. 

12.2 Consumer 
Guarantees Act 

The Client and the Consultant agree that, where the 
Services are provided for the Client's business purposes, the 
provisions of the Consumer Guarantees Act 1993 are 
excluded in relation to the Services. 

12.3 Changes in 
Legislation 

If after the date of this Agreement, the cost or duration of the 
Services alter because of changes or additions to any 
statute, regulation or bylaw; or requirements of any authority 
that has jurisdiction over any part of the Works or the 
Services, the agreed changes to cost and duration of the 
Services will be treated as a Variation. 

12.4 Events beyond 
Control 

Should any event occur which: 
 
• is beyond the control of either Party; and 

• is neither directly nor indirectly caused by either Party; 
and 

• prevents the performance of the Services (in whole or 
in part) required under this Agreement;  
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  then those Services will be suspended until such time that it 
becomes practicable to recommence the Services. This does 
not include events personal to either Party, such as ill health 
or lack of funding or resources. 

  In the event that there is a reasonable likelihood that the 
Services are not able to be recommenced, then this 
Agreement may be terminated by the Client. 
 
In circumstances where the Services or part of the Services 
have to be suspended or delayed, the Consultant will be 
allowed extra time to complete the Services and such extra 
time should be reasonable in the circumstances. 

12.5 Advertising The Consultant must first obtain the Client's written 
permission if it wants to put up a sign on or near the site of 
the Works (or to which the Services relate) that directly or 
indirectly shows its involvement with the Works. 

12.6 Reporting The Client and the Consultant shall review and discuss the 
progress of the Services, as agreed from time to time, or as 
reasonably requested. 

12.7 Notices All demands, notices, requirements and consents this 
Agreement authorises or requires, or that relate to this 
Agreement, must be in writing and will take effect from 
receipt at the address shown in the Special Conditions. 
These may be delivered by hand or by facsimile, in which 
case a written confirmation of receipt is required, or by 
registered letter. 

12.8 No Assignment The Consultant must not assign, transfer or subcontract all 
or part of its rights or obligations under this Agreement 
without the Client's prior written approval. This approval may 
be refused without the need to give reasons. 
 
If the Consultant assigns or transfers its rights, the 
Consultant will remain liable for the performance of its 
obligations under this Agreement, unless specifically stated 
to the contrary in any written consent to an assignment or 
transfer. 

12.9 Survival of Provisions The provisions of clauses 2.10, 2.11, 5, 6, 8 and 9 shall 
continue in effect after termination of the Agreement. 

1210 No Waiver Any waiver given by either Party in connection with this 
Agreement is binding only if it is in writing, and then strictly in 
accordance with the terms on which it is given. Subject to 
this clause, no waiver given by either Party for the purposes 
of this Agreement affects or limits that Party's rights against 
the other Party under this Agreement. 

12.11 Severability Each term of this Agreement is separately valid and binding. 
If for any reason either Party cannot rely on any term, all 
other terms will remain valid and binding, and the Parties will 
negotiate in good faith for an alternative term with similar 
financial effect for both Parties. 

12.12 No Partnership Nothing in this Agreement is to be construed as evidence of 
a partnership between the Parties. 

12.13 GST Where there is a reference to any payment under this 
Agreement, GST (or any similar tax) is to be added to the 
amount of that payment. 

12.14 Client’s Regulatory 
Functions 

The Client has certain regulatory functions in its capacity as 
a local authority outside the Agreement.  The Client shall be 
deemed not to be acting in the capacity of the Client under 
this Agreement when exercising these functions in good 
faith. 
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Section D 
Special Conditions 

References from clauses in the General Conditions of Contract for Consultancy Services. 
 
Clause No.  
 
1.1 Client’s Representative 
 The Client’s representative is________________________ 
 
1.1 Other Consultant 

Other Consultants to be coordinated under Clause 2.5 are _____________________ 
 
5.1 Payment Timing 

All charges shall be paid in receipt of an intemised invoice from the contractor.  
Environment Bay of Plenty’s pay practice is to pay all accounts by the 20th the month.  
To ensure payment of the 20th of the month, invoices must be received no later than 
the 7th working day of each month.  Any invoice received after this date will not be 
paid until the 20th of the next month. 
 

6.2 Limitation of Liability 
The maximum amount payable shall be the lesser of five times the fee and $500,000. 
 

6.4 Duration of Liability 
The duration of liability shall be three years 
 

6.5 Insurance 
The amount of public liability insurance required is $2,000,000 

 
12.7 Notices 
 

Client’s Address:  Chief Executive 
Environment Bay of Plenty 
P O Box 364 
Whakatane 3158 

 
 Facsimilie No.   0800  ENVFAX (368 329) 
 

Consultant’s Address:  ____________________________________________ 
 
     ____________________________________________ 
 

____________________________________________ 
  

Facsimilie:   ____________________________________________ 
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Section E 
Scope of Services 
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Chapter 7:  Guidelines and Procedures for Minor 
Professional Services Contracts 

(Short Form Contract) 

Do: 

1 Print agreement double sided i.e. conditions on the back. 

2 Use schedules where the box on the front is not big enough for the information 
required.  Just note in the box “Attached as Schedule ______” and attach. 
A simple specification will almost always be required. 

3 Always have deliverables with timeframes.  Without a timeframe for the service your 
contract is worthless.  A terminate date for the contract is usual. 

4 Establish the maximum payable under the contract e.g. $12,000. 

5 Require disbursements to be itemised separately for audit purposes. 

6 Get three signed originals 

• One for service provider 

• One for Contract Administration Officer for contract file 

• One for yourself 

7 Arrange at least three tenders for value of contract up to $50,000.  Close in tenders 
box. 

Do Not: 

1 Use this type of agreement for work over $50,000 or with high risk or complexity.  

2 Do not alter the conditions on the back at all.  If you need to make changes or 
add/delete items do so in the “Variations to the Short Form Model Conditions of 
Engagement” box on the bottom of the Agreement. 

3 Sign any other agreement with the Service Provider or accept quotes with their 
Terms and Conditions after this Agreement is signed. 

Notes 

• Environment Bay of Plenty is legally obliged to create and maintain records.  These 
obligations extend to parties providing services to and for Environment Bay of Plenty 
where there is an information element.   

For agreements requiring the consultant/contractor to create and maintain records, 
insert the following condition into the Variation section: 

“Add the additional clause below: 

The consultant will ensure adequate records are created and provided to the client at 
regular agreed intervals in alignment with the requirements of the Contract Services 
Information Management Requirement document.” 
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Attached to the agreement the Contracted Services Information Management 
Requirement document which can be sourced from the Records Section.   

• For contracts requiring rural fire insurance and general liability insert the following 
condition into the Variation Section: 

“The Contract will effect and will at all times keep in force a public liability insurance 
policy in the sum of not less than $1,000,000 and insurance cover of not less than 
$500,000 for any liability arising under Forest and Rural Fires Act 1977”. 

• Under the short form agreement template, clause 12 reverses the statutory ownership 
for visual material and only gives Council the right to use for the specific project for 
which the work was commissioned and not for subsequent projects.  Legal advice 
recommends that Council contracts provide Council with full copyright with reports that 
it commissions, giving Council unrestricted rights to use and circulate such information.  
See variation to clause 12 (Variation Section).   

• For those consultants/contractors where withholding tax needs to be deducted, a IR330 
form and bank account details must be forwarded to the Accounts Officer prior to initial 
payment. 
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Short Form Agreement for Consultant 
Engagement (Commercial) 

 

 
BETWEEN:  ENVIRONMENT BAY OF PLENTY, (THE BAY OF PLENTY REGIONAL COUNCIL) (CLIENT)
   
AND:  ____________________________________________ (CONSULTANT)

PROJECT: 
 

LOCATION: 
 

 

SCOPE AND NATURE OF THE SERVICES: 
Contract Number:  RCA Number: 

PROGRAMME FOR THE SERVICES: 

FEES AND TIMING OF PAYMENTS: 

INFORMATION OR SERVICES TO BE PROVIDED BY THE CLIENT 

The client engages the Consultant to provide the Services described above and the Consultant agrees to perform 
the Services for the remuneration provided above.  Both Parties agree to be bound by the provision of the Short 
Form Model Conditions of Engagement (overleaf), including Clauses 1, 8 and 9, and any variations noted below.  
Once signed, this Agreement, together with the conditions overleaf and any attachments, will replace all or any 
oral agreement previously reached between the Parties.
VARIATIONS TO SHORT FORM MODEL CONDITIONS OF ENGAGEMENT (OVERLEAF) 
See replacement clauses below. 

6 To ensure payment on 20th of the month, invoices must be received by Environment 
Bay of Plenty no later than the 7th working day of each month.  Any invoices received after this date, will not be paid 
until the 20th of the next month. 

12  The consultant acknowledges and agrees that the Council has the unrestricted and royalty-free right to use, 
reproduce, publish and distribute the Information (or any part of the Information) for such purposes as the Council 
sees fit.  The Council does not need to obtain the Consultant’s consent to do this.  This includes any information which 
the Consultant may hold copyright or other intellectual property rights on and includes document that are labelled 
copyright.  For the prupose of clause 12, the information means all documents, reports and all supporting information 
prepared by the Consultant referred to in this agreement.   

See additional clause below: 

The consultant will ensure adequate records are created and provided to the client at regular agreed intervals in alignment with 
the requirements of the “Contracted services information management requirement document”.   
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CLIENTS: 
AUTHORISED SIGNATORY (IES) 
 
...............................................................................  
 
PRINT NAME: ............................................................  
 
DESIGNATION ...........................................................  
 
DATE: ......................................................................  

CONSULTANT: 
AUTHORISED SIGNATORY (IES) 
 
......................................................................  
 
PRINT NAME:...................................................  
 
DESIGNATION..................................................  
 
DATE: .............................................................  

Note: To be used only for services with a value of up to and not exceeding $50,000 unless 
approval by Chief Executive has been obtained
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Short Form Model Conditions of Engagement 
 

1 The Consultant shall perform the Services as described in the attached documents by the agreed date.  The Client and 
the Consultant agree that the Services are acquired for the purposes of a business and that the provisions of the 
Consumer Guarantees Act 1993 are excluded in relation to the services. 

2 In providing the Services the Consultant shall exercise the degree of skill, care and diligence normally expected of a 
competent professional. 

3 The Client shall provide to the Consultant, free of cost, as soon as practicable following any request for information, all 
information in his or her power to obtain which may pertain to the Services.  The Consultant shall not, without the 
Client’s prior consent, use information provided by the Client for purposes unrelated to the Services.  In providing the 
information to the Consultant, the Client shall ensure compliance with the Copyright Act 1994 and shall identify any 
proprietary rights that any other person may have in any information provided. 

4 The Client may order variations to the Services in writing or may request the Consultant to submit proposal for variation 
to the Services. 

5 The Client shall pay the Consultant for the Services the fee and expenses at the times and in the manner set out in the 
attached documents.  Where this Agreement has been entered by an Agent (or a person purporting to act as Agent) on 
behalf of the Client, the Agent and Client shall be jointly and severally liable for payment of all fees and expenses due to 
the Consultant under this Agreement. 

6 All amounts payable by the Client shall be paid within twenty (20) working days of the relevant invoice being mailed to 
the Client.  Late payment shall constitute a default, and the Client shall pay default interest on overdue amounts from the 
date payment falls due to date of payment at the rate of the Consultants overdraft rate plus 2% and in addition the cost 
of any action taken by the Consultant to recover the debt.  

7 Where Services are carried out on a time charge basis, the Consultant may purchase such incidental goods and/or 
Services as are reasonably required for the Consultant to perform the Services.  The costs of obtaining such incidental 
goods and/or Services shall be payable by the Client.  The Consultant shall maintain records, which clearly identify 
relevant time and expenses incurred. 

8 The liability of the Consultant to the Client in respect of his or her Services for the project, whether in contract, tort or 
otherwise, shall be limited to the lesser of five times the value of the fees (exclusive GST and disbursements), or the 
sum of $NZ250,000.  The Consultant shall only be liable to the Client for direct loss or damage suffered by the Client as 
the result of a breach by the Consultant of his or her obligations under this Agreement and shall not be liable for any loss 
of profits. 

9 The Consultant acknowledges that the Consultant currently holds a policy of Professional Indemnity insurance for the 
less of $NZ250,000 or five times the value of the fees (exclusive of GST and disbursements).  The Consultant 
undertakes to use all reasonable endeavours to maintain a similar policy of insurance for six years after the completion 
of the Services. 

10 Neither the Client nor the Consultant shall be considered liable for any loss or damage resulting from any occurrence 
unless a claim is formally made on him or her within six years from completion of the Services. 

11 If either Party is found liable to the other (whether in contract, tort or otherwise), and the claiming Party and/or a Third 
Party has contributed to the loss for damage, the liable party shall only be liable to the proportional extent of its own 
contribution. 

12 The Consultant shall retain intellectual property/copyright in all drawings, specifications and other documents prepared 
by the Consultant.  The Client shall be entitled to use them or copy them only for the Works and the purpose for which 
they are intended.  The ownership of data and factual information collected by the Consultant and paid for by the Client 
shall, after payment by the Client, lie with the Client.  The Client may reproduce drawings, specifications and other 
documents in which the Consultant has copyright, as reasonably required in connection with the project but not 
otherwise.  The Client shall have no right to use any of these documents where any or all of the fees and expenses 
remain payable to the Consultant.  

13 The Consultant has not and will not assume any obligation as the Client’s Agent or otherwise which may be imposed 
upon the Client from time to time pursuant to the Health and Safety in Employment Act 1992 (“the Act”) arising out of this 
engagement.  The Consultant and Client agree that in terms of the Act, the Consultant will not be the person who 
controls the place of work. 

14 The Client may suspend all or part of the Services by notice to the Consultant who shall immediately make 
arrangements to stop the Services and minimise further expenditure.  The Client and the Consultant may (in the event 
the other Party is in material default) terminate the Agreement by notice to the other Party.  Suspension or termination 
shall not prejudice or affect the accrued rights or claims and liabilities of the Parties. 

15 The Parties shall attempt in good faith to settle any dispute by mediation. 

16 This Agreement is governed by the New Zealand law, the New Zealand courts have jurisdiction in respect of this 
Agreement, and all amounts are payable in New Zealand dollars. 
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Chapter 8:  Guidelines and Procedures for Supply of 
Equipment Contracts 

8.1 Sale of Goods Act 1908 

Contracts for the procurement of plant, equipment, goods and materials are 
common within local government.  Such contracts range markedly in scope from low 
value purchase orders to formal contracts for the purchase of expensive equipment. 

There are special contractual rules which relate to sales of “goods”.  The Sale of 
Goods Act 1908 deals with the special legal issues that arise when buying and 
selling take place. 

Examples: 

• The moment when ownership passes from seller to buyer. 

• The buyer’s right of examination and rejection of the goods. 

It overrides the law of contract in situations when there is conflict between them. 

A contract of sale: 

• Is made between a buyer and seller (defined in s2) 

• For goods, as distinct from other kinds of property (also defined in s2(1)). 

• The seller transfers ‘property’ in the goods to the buyer. 

• Property is defined in s2.  It refers to a transfer of the full spectrum of rights of 
ownership (to sell, mortgage, use) and not some limited right (like possession 
only). 

• A contract of sale can be absolute or conditional. 

Examples: 

• Sale of a loaf of bread (absolute) 

• A sale of a car, but subject to a Warrant of Fitness being obtained 
(conditional). 

The first example is a ‘sale’.  The second example is known as an agreement to sell.  
Both the sale and the agreement to sell are contracts in their own right, so both are 
subject to the Sale of Goods Act.  An agreement to sell may become a sale when 
any time period elapses or any condition is satisfied.  A transfer of ownership occurs 
when an agreement to sell become a sale. 

Except where the Sale of Goods Act provides special rules, the usual common law 
requirements for a valid contract have to be observed. 
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8.2 The Consumer Guarantees Act 1993 

The rules governing contracts of sale were further complicated by the enactment of 
the Consumer Guarantees Act 1993.  This Act came into force on 1 April 1994.  It 
does not apply to any contract made before this date.  However, for some contracts 
made after 1 April 1994, many of the provisions of the Sale of Goods Act will no 
longer apply. 

Whether or not a person is a “consumer” in any contractual situation, depends on 
the “ordinary use” test.  For the Act to apply, the goods or service supplied must be 
of a kind” ordinarily acquired for personal, domestic, or household use or 
consumption”.  The test is an objective one as opposed to a subjective one which 
would emphasise the particular use by the consumer.  It is also a wide one. 

Examples: 

A purchase of a toasted sandwich maker for use in either the home or in a business 
office is a consumer because that item is one that is ordinarily acquired for use in 
the home. 

The definition can be difficult to apply and may be cause for litigation because many 
transactions are on the borderline.  While goods such as photocopiers, trucks, and 
tractors might clearly fall outside “ordinary use for household consumption” the 
same cannot so easily be said of cellular telephones, some types of computer, and 
utility vehicles, and even other items such as filing cabinets. 

Where the Consumer Guarantees Act 1993 applies, the following sections of the 
Sale of Goods Act are excluded: 

Sale of Goods Act Consumer Guarantees Act 
Section 10  Ascertaining of price Section 11 

Section 13  Condition to be treated as warranty Section 8 

Section 14  Implied undertaking as to title Section 5 

Section 15  Sale by description Section 9 

Section 16  Implied conditions as to quality or fitness Sections 6, 8 

Section 17  Sale by sample Section 10 

Section 38  Buyer not bound to return rejected goods Section 22 

Section 54 Remedy for breach of warranty Section 18 

For “non consumer” transactions, the Sale of Goods Act 1908 continues to apply. 

8.3 The Terms of the Contract 

The express terms of the contract, are matters that the parties have specifically 
discussed and agreed on.  The contract will also contain implied terms.  These 
concern matters that the parties may not have discussed, but are part of the contract 
because the Sale of Goods Act specifies this.  These implied terms may be 
excluded, but only by specific agreement between the parties. 
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The Sale of Goods Act 1908 classifies implied terms as either conditions or 
warranties.  The express terms of the contract can also be classified in this way. 

• A condition is a term of major importance.  Breach of it entitles the other part 
to rescind the contract.   

• A warranty is regarded as a term of lesser importance.  Breach of it entitles 
the other part to damages only. 

• Where a breach of condition occurs, and the buyer has accepted the goods, 
then there is no right to end the contract.  The buyer has a right to damages 
only. 

• Where contracts for the Sale of Goods are concerned, the remedy of 
cancellation under the Contractual Remedies Act is not available. 

The implied terms in the Sale of Goods Act relate to: 

• Good title 

• Quiet possession 

• Absence of charges and mortgages 

• Correspondence to description 

• Merchantable quality 

• Fitness for purpose 

• Sales by sample 

However, these and other implied items may be negated by the express terms of the 
contract, such as an appropriately worded exclusion clause. 

It is important to note that consistent behaviour which results from a regular 
relationship between a buyer and seller can also make for implied terms and 
conditions. 

8.4 Good Title 

Section 14(a) makes it a condition of every Sale of Goods contract, that the seller 
has the right to sell the goods.  The right to sell usually means that the seller must 
have ownership, but it can also refer to other kinds of legal rights.  Where these are 
absent, there is not right to sell. 

Examples: 

• When a buyer sells a car being purchased under a hire purchase agreement, 
the buyer does not have ownership or the right to sell.  The hire purchase 
contract provides that ownership does not pass until the last payment is made. 

• Where goods are stolen and sold the thief does not have ownership or the 
right to sell.  This also applies to any person who buys after the thief. 

• The sale may infringe some kind of contractual or statutory right held by 
someone else. 

Breach of this term entitles the buyer to repudiate the contract.  The buyer may also 
claim damage if s/he has suffered any loss. 
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8.5 Quiet Possession 

Section 14(b) provides a warranty of quiet possession.  This means that the buyer is 
able to use and enjoy the goods without interference by others, who may wish to 
claim they have a right to the goods. 

Example: 

• A buys a car from B.  Two weeks later, the car is repossessed by the motor 
vehicle dealer under a hire purchase agreement. 

Breach of this term entitles the buyer to damages.  These may include money 
expended on repairs since the date of purchase. 

8.6 Absence of Charges 

Section 14(c) specifies that it is a term of the sale, that the goods be free of any 
charges or encumbrance.  A charge or encumbrance arises when some third party 
has legal rights to or over the goods. 

Examples: 

• A mortgage of chattels, where the goods are given as security for a loan. 

• An outstanding hire purchase agreement on a motor vehicle. 

8.7 Correspondence to Description 

Section 15 provides that where there is a sale by description, that the goods must 
correspond with the description. 

Sales by description commonly arise when: 

(a) The buyer has not seen the goods and is buying on the basis of a written 
description. 

Example: 

• A sale by mail order 

(b) The buyer requests the goods from the seller.  The description of the item may 
be quite specific or generally. 

Examples: 

• ‘A one litre can of Dulux flat plastic paint in white’ 

• ‘A ball point pen please’ 

8.8 Merchantable Quality 

Section 16(b) also applies to sales by description.  Where goods are purchased 
from a seller who deals in those kinds of goods (business sales rather than private 
sales) then there is an implied condition that they must be of Merchantable Quality. 
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The court has stated that goods are of merchantable quality if they are of such a 
quality as to be: 

• saleable under that description, 

• to a buyer who has full and accurate knowledge of the state and condition, 
and 

• who is buying them for the ordinary and normal purpose of which those goods 
are used. 

8.9 Fitness for a Particular Purpose 

Section 16 also implies conditions as to quality and fitness for purpose. 

In order to have the benefit of this section, the buyer must show: 

(a) That s/he has made the purpose that the goods are to be used for known to 
the seller. 

Examples: 

A goes into a hardware store and says to the shopkeeper ‘I have a leaking 
skylight.  I want to buy something that will seal the gap and stop the leak’. 

(b) The buyer must be relying on the seller’s skill and judgement.  In the case of 
consumer sales, the Courts tend to presume that there is reliance by the 
buyer.  Where the sale is one between two business people, then both parties 
may be equally informed. 

(c) The seller must sell that kind of goods in the normal course of his/her 
business.  The section is not limited to retailers, so a buyer will have rights 
against other kinds of sellers like manufacturers, wholesalers, those running 
factory shops or market stalls.  However, a buyer will have no rights in the 
case of a private sale. 

Once again, there is a proviso which limits the rights created in the section.  Where 
goods are purchased under their patent or trade name, then there is no implied term 
as to fitness for any special purpose of the buyer.  This is because the buyer is 
regarded by the law as no longer relying on the seller’s judgement, but rather on 
their own. 

8.10 Sales by Sample 

A sale by sample occurs most commonly in business, rather than in consumer 
sales.  It arises when a sale of goods contract is made on the basis of a tangible 
example of the subject matter of the contract, rather than an oral or written 
description alone.  Production of a sample in negotiations is not sufficient to make a 
sale by sample.  It must be clear that the parties intended the sale to be made on 
that basis.  Usually this is not a problem because the contract says so. 

8.11 Implied Terms: The Consumer Guarantees Regime 

The Consumer Guarantees Act 1993 provides a series of supplier guarantees that 
are similar in substance to the various implied conditions and warranties found in the 
Sale of Goods Act 1908 which they replace. 



192 Environment Bay of Plenty  

November 2006  Contracts Manual - Last Updated on 24/06/10 3:55 p.m. 

However, there is one key difference.  It was always possible for the seller of goods 
to exclude the Sale of Goods Act implied conditions and warranties by means of 
exclusion of limitation clauses.  Under the Consumer Guarantees Act it is no longer 
possible to contract out of these guarantees except in very limited situations. 

8.12 The Passing of Ownership 

The purpose of a Sale of Goods contact is to transfer ownership from the seller to 
the buyer, and at some time after the making of the contract (through the offer and 
acceptance process) this normally happens.  It is important to be able to establish 
the EXACT MOMENT when ownership passes.  This is because: 

• Under s22, the goods remain at the seller’s risk until the buyer acquires 
ownership, and from that moment the goods are the responsibility of the 
buyer.  This means that whoever is the owner must absorb the cost of any 
damage, destruction or loss, and should insure against these possible events. 

• Under s50(1) the seller cannot sue the buyer for the price of the goods unless 
ownership has passed to the buyer. 

• When a trader is bankrupted, their creditors have rights to all property owned 
by the bankrupt.  If the buyer is bankrupt and ownership in the goods has 
passed to him/her, then the buyer’s creditors have rights to the goods, even 
though they have not been paid for.  The seller has no right to come and 
collect the goods, because s/he no longer owns them.  The seller only has 
creditor’s rights in the bankruptcy and may recover very little.  Similar rules 
apply in the case of company liquidations. 

• When does Ownership Pass? – there are six possibilities in the 
scenario below. 

• Who Owns the Goods? – the buyer or the seller, or seller’s creditors? 

 

Mon Tues Wed Thurs Fri Sat 
● ● ● ● ● ● 

Offer to buy Acceptance 
with payment 
and delivery 

letter 

Seller is 
bankrupted 

Buyer pays Fire destroys 
goods 

Buyer comes to 
collect goods 

Sections 18-21 of the Sale of Goods Act provide the rules for determining when 
ownership passes in a number of different situations. 

This depends on two possibilities: 

• Where the parties cannot show a clear intention to provide for the passing of 
ownership. 

• Where the parties have clearly provided for the passing of ownership. 

8.13 The Parties Cannot Show a Clear Intention to Provide for the 
Passing of Ownership 

Section 20 provides a body of rules for determining the passing of ownership which 
is to be used when the parties themselves have made no provision for this, or do not 
show any clear intention on this issue.  The rules differ according to the kind of 
goods that are the subject matter of the contract. 
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There are three basic rules governing the sale of specific goods.  Rule 1 applies 
when – 

• There is an unconditional contract.  A conditional contract is one where the 
parties are waiting for some event to occur or not to occur. 

Example: 

A contracts to buy a motorcycle, subject to it obtaining a satisfactory AA 
inspection report.  When a satisfactory report is given, the provision is 
satisfied, and the contract is then unconditional. 

• The goods are in a deliverable state.  This is defined in s.2(4).  Goods will be 
in a deliverable state when there is nothing the seller needs to do under the 
contract to make them acceptable to the buyer. 

Example: 

On the sale of the car, the buyer will take it as it is presented.  It does not need 
to be cleaned, repaired, or panel beaten. 

When both of these things have occurred, then property or ownership passes to the 
buyer.  It does not matter that payment and/or delivery will be made at some later 
time. 

The average person in the street would be most surprised by this rule.  If asked they 
should probably state that ownership passes from the seller to the buyer on 
payment, but not earlier.  The reason for the rule is, in the eyes of the law, the giving 
of credit or any arrangements about possession of the goods do not necessarily 
effect the transfer of ownership. 

Rule 2 applies when the seller has to do something to the goods to put them into a 
deliverable state. 

Example: 

The parties agree that before the buyer will pay for a car, the seller will have the 
broken headlight replaced. 

Here ownership does not pass until: 

The seller has done whatever is necessary, and 

The buyer has been made aware of it 

Rule 3 applies when: 

• The goods are in a deliverable state, and 

• The seller must weigh, measure, test or do some other act to the goods to 
work out the price. 

Example: 

A restaurant owner rings the local green grocer and contracts to buy the entire stock 
of early harvest asparagus at $6.00 per kilo. 
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Here ownership will pass when: 

• The seller has taken the necessary steps to work out the price, and 

• The buyer has been notified. 

In addition to contracts of sale for specific goods, there are also contracts for goods 
based on “sale or return”.  Contracts of this kind are made when the parties agree 
that the buyer may take the goods away from the sellers without payment for a 
limited time to inspect them further. 

Examples: 

• A wants to buy a Turkish carpet.  The retailer agrees that A may take it home 
for the weekend, to see how it suits the lounge. 

• Goods are sent to a buyer on approval, in response to a reply to an 
advertisement. 

For such contracts ownership passes when the buyer does any of the following: 

• Lets the seller know that they will keep it and buy it. 

• Does some kind of act which shows he/she is adopting or going ahead with 
the contract – it is often an act which shows that the buyer regards 
him;/herself as the owner. 

Examples: 

• Selling or giving away the goods. 

• Insuring the goods. 

• Does not return goods within the agreed time or a reasonable time and does 
not communicate with the seller. 

Unascertained or Future Goods are defined in paragraph 6.1(b).  Section 18 
makes it clear that where goods are unascertained, then no property can pass until 
they become ascertained. 

This also applies to future goods.  Ownership passes when – 

• Goods exist which correspond to the contract description, and 

• They are in a deliverable state, and 

• They are unconditionally appropriated to the contract by either party with the 
other’s assent. 

8.14 The Parties Show a Clear Intention to Provide for the Passing 
of Ownership 

Section 19(1) of the Sale of Goods Act provides for the parties to make their own 
provision for the passing of ownership.  Section 19(2) establishes what should be 
taken into account in determining what the parties intended.  It is most common for 
the parties’ intention to be found in the express terms of the contract. 

It often happens that the parties to a contract will include an express term on this 
issue to avoid s20 Rule (1). 
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Example: 

A buyer who has agreed to purchase goods on Monday, but will return and collect 
and pay for them on Thursday, will include a term in the contract, that ownership 
remains with the seller until payment is made. 

This is advantageous to the buyer because it means that risk also remains with the 
seller (under s22 (1)).  If the goods are destroyed by fire before Thursday, then it is 
the seller’s loss, and the buyer is not obliged to pay for them.  Under s20 Rule (1), 
the situation would be quite different. 

Today, it is also common for sellers to include a term in the contact that ownership 
will not pass until payment is made.  These are known as reservation of title clauses 
and are specifically referred to in s21(1).  They are also commonly known as 
‘Romalpa’ clauses after a precedent setting court case.  Romalpa clauses avoid the 
application of s20 Rule 1, and allows an unpaid seller to recover goods supplied 
rather than being an unsecured creditor in the event of the buyer’s insolvency. 
However, where the goods have been amalgamated physically with another 
product, so that they cannot be separated, then the seller’s attempt to retain 
ownership will be defeated. 

The Consumer Guarantees Regime 

The Consumer Guarantees Act now requires the seller to bring any right to 
repossess term explicitly to the consumer’s attention.  Until now, buried in small 
print, the consumer may have only become aware of the clause when the seller 
attempted to repossess. 

Now, in terms of paragraph (c)(ii) the supplier must orally advise the consumer how 
the right to undisturbed possession might be adversely affected and the consumer 
must acknowledge in writing, having received that advice.  The consumer will also 
have to be provided with a copy of the contract document wherein the clause 
appears. 

8.15 Performance of the Contract 

After the contract has been made, it must be carried out, that is, performed. 

This may involve: 

• Delivery of the goods from the seller to the buyer.   

• A right of examination of the goods by the buyer after delivery. 

• Acceptance of the goods, or rejection of them, if they are defective.   

• Payment by the buyer. 
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Figure 1  Stages of Performance 

8.16 Delivery 

It is the duty of the seller to deliver the goods, and the buyer’s duty to accept and 
pay for them in accordance with the contractual terms agreed between them.  The 
interpretation section of the Act says, “Delivery” means voluntary transfer of 
possession from one person to another, it does NOT mean that the seller must 
physically send them to the buyer.  Also, the passing of property (ownership) does 
not give a right to possession.  If the buyer wants possession, s/he must be ready 
and willing to pay, or prove that the seller has agreed to allow him or her credit. 

As already indicated above, the popular meaning of ‘delivery’ is not the same as the 
legal one.  In the absence of agreement to the contrary, it is the buyer’s job to collect 
the goods, not the seller’s job to send them.  The implied place of deliver is the 
seller’s place of business.  If the goods are known by both parties to be in some 
other place, then that place is the right place for delivery. 

Example: 

The owner of a boat moored at Westhaven Marina, Auckland, sells it to a buyer who 
lives in Dannevirke.  If both parties know where the boat is at the time of sale, the 
place of delivery is Westhaven Marina, unless arranged otherwise. 

Delivery should be at the contract time, or, if none is specified, then within a 
reasonable time. 

Section 34 indicates that where the seller has to send the goods to the buyer, 
delivery to a carrier is equivalent to delivery to the buyer.  The seller must make a 
reasonable contract with the carrier; he fails to do so and the goods are lost or 
damaged during transit, the buyer can refuse delivery or hold the seller liable for 
damages.  In the case of carriage by sea, the seller must give the buyer sufficient 
notice to enable the buyer to insure the goods.  If such notice is not given, the goods 
are at the seller’s risk during the voyage. 

EFFECTS 

Delivery  
Actual or  

Constructive 
SS29-35 

Right of  
Examination  

s.36 

ACCEPTANCE 

REJECTION 

• Lose right to reject 
• Can only sue for damages  

for breach 
• Obliged to pay for goods 

EFFECTS, IF JUSTIFIED 
• Can refuse to take goods 
• No obligation to pay 
• Can get refund of any  

payment 
• Can accept replacement  

goods

Delivery  
Actual or  

Right of  
Examination  

s.36 

•

• Can only sue for damages  
for breach 

• Obliged to pay for goods 

EFFECTS, IF JUSTIFIED 
• Can refuse to take goods 
•

• Can get refund of any  
payment 

• Can accept replacement  
goods
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Section 35 covers ‘seller’s risk clauses’.  When the seller sends the goods the buyer 
must take the risk of normal deterioration, unless otherwise agreed, but the seller 
takes the risk of such matters as accidents or lengthy delays.   

Many sale of goods contracts are performed by delivery in instalments, instead of by 
a single delivery.  Accordingly to s33, the buyer is not bound to accept instalment 
deliveries unless otherwise agreed. 

It may be that one or a number of instalments is defective in some way.  The buyer 
may wish to bring the entire contract to an end, because he/she is uncertain about 
the quality of future performance.  Each instalment is the equivalent of a separate 
contact.  However, the buyer’s right to reject the overall contract and the remainder 
of the instalments, depends on the circumstances, such as the size of the breach at 
what point in the contract it occurs, and the likelihood of otherwise of its repetition. 

The provisions relating to the delivery of a wrong quantity are found in s32 –  

• If the quantity is less than it should have been, the buyer can reject them, but 
if he accepts them, s/he must pay for the them at the contract rate. 

• If the quantity is excessive, the buyer can reject the lot, reject the excess, or 
accept the lot; if the latter, s/he must pay for them at the contract rate. 

• If the goods are partly correct and partly goods of a different description the 
buyer can accept the correct ones and reject the rest, or reject the lot. 

Sometimes sellers put in a provision for margins, using words like ‘about’ or ‘more or 
less’, or ‘five per cent either way’.  A very trifling breach even of such margins will be 
ignored by the Courts. 

8.17 Examination 

The buyer has the right to examine the goods, if s/he has not previously had the 
chance to do so. The opportunity to do so must be given on request and no 
acceptance can occur until the buyer has had a reasonable opportunity to examine 
them. 

8.18 Acceptance and Rejection 

Buyers are assumed in law to have accepted the goods when: 

• They say they have, or; 

• They treat the goods as owned or; 

• They keep the goods for a reasonable time without telling the sellers they 
have rejected them. 

If the buyer is lawfully justified in rejecting the goods, for instance for breach of 
conditions, they do not have to send them back to the seller.  S/he simply informs 
the seller that the goods are rejected.  In such a case the buyer will become a bailee 
of the goods until collection by the seller. 

The Consumer Guarantees Regime 

Under the Consumer Guarantees Act, the consumer must now return the 
goods to the supplier, unless: 
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• Because of the nature of the failure; or 

• Because of the size, or height or method of attachment, the goods 
cannot be returned without significant cost to the consumer.  Then the 
supplier must bear the responsibility and costs of collection. 

8.19 Payment 

It is the buyer’s job to pay for the goods as part of the terms of the contract.  The 
contract will state the method of payment, in most instances.  In sales within New 
Zealand, payment is usually by cash, cheque or credit card.  Payment by cheque is 
a conditional payment; there can be no action for the price unless the cheque is 
dishonoured. 

8.20 Contract Documents 

Contract writers will need to determine the scope of the supply arrangement and the 
potential risks and problems involved before selecting an appropriate contract 
format. 

Suppliers tend to have their own standard terms and conditions of sale.  It is 
therefore important that the invitation to tender or quote requires that the supplier 
must unconditionally accept the purchaser’s conditions of contract in favour of the 
suppliers.’ 

There is no New Zealand Standard conditions of contract for supply contracts as 
NZS: 3910 is for building and construction contracts.  Many authorities choose to 
use and modify NZS: 3910 for their supply contracts.  However, NZS: 3910 was not 
developed for this purpose. 

A Standards Association of Australia (SAA) contract model has been adapted for 
use by the Council for the supply of high value/high risk equipment.  The 
terminology in this document is in some cases, quite different from that used in NZS 
3910, and shows the distinction between the two types of contract. 

The following are some examples: 

(a) The terms “Principal”, “Contractor”, and “Engineer” are replaced with the 
following corresponding terms.  “Purchaser”, “Supplier”, and “Purchaser’s 
Representative”.  Under these contracts there is no equivalent role for the 
independent “Engineer” of the construction contract. 

(b) The goods to be supplied by the supplier are the “Equipment”. 

(c) The equipment must be delivered to the purchaser by the “Date for 
Delivery” 

(d) It is not always necessary to have a date prior to which the Contractor shall 
not deliver the equipment, but often delivery earlier than expected may be 
inconvenient for the purchaser and thus there is also an Earliest Date for 
Acceptance of the Equipment. 

(e) If there are portions of the equipment which can be conveniently delivered 
separately, these can be defined as “Separable Portions”.  There will then 
be separate dates for Acceptance and Delivery for each Separable Portion.  
The use of Separable Portions is a method of giving “teeth” to a programme 
because there are liquidated damaged at each stage. 
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(f) The “Defects Liability Period” is defined in the standard and it is not a 
“Defects Liability period” in the sense that the supplier must maintain the 
equipment during the period.  It relates to correction of defects or omission 
as distinct from Defects Liability. 

(g) The Purchaser’s Representative must issue a Certificate of Acceptance 
or Advice of Non Acceptance once delivery has been made. 

The SAA based document covers virtually every conceivable occurrence and will not 
be appropriate for most straightforward sale and purchase arrangements. 

The choice of contract document and the construction of the document should, in 
each case, be determined by the type of supply arrangement that is envisaged and 
the potential risks involved.  The following is a list of provisions that should be 
included or at least considered for inclusion, in every supply contract. 

(a) The description of the goods.  It is complete and adequate? 

(b) How, when and where the goods are to be supplied or delivered? 

(c) The price of the goods and how and when it is be paid.  It is GST inclusive? Is 
the price to be fixed and valid for a given period or subjective to escalation? 

(d) A provision to issue variations. 

(e) Warranty or guarantee provisions. 

(f) When does ownership pass to the buyer?  Risk normally passes with 
ownership.  Insurance cover will be the buyer’s responsibility when risk 
passes.  

(g) A provision that the goods to not infringe any patent or copyright. 

(h) Packaging and delivery arrangements. 

(i) Right of inspection or testing provisions. 

(j) A provision covering late delivery and liquidated damages. 

(k) A provision for resolving disputes. 

(l) A provision for the renewal of the contract.  Because the supply of goods can 
be continuous, it may provide worthwhile to have a renewal mechanism with 
performance and cost review elements included. 

8.21 Summary 

Contracts of sale or supply are governed by special contractual rules set out in the 
Sale of Goods Act 1908, and where applicable, the Consumer Guarantees Act 
1993.  It is important, when entering into such contracts, to be aware of these rules, 
to assess the possible risks involved and to include appropriate terms and 
conditions that will reduce the potential for misunderstanding and dispute. 
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Model 3 – Example 
 

Supply of Equipment Contract 
No. 01/____ 
 

 

 

Closing: 4.00 p.m. on Tuesday, ……………………………… 
 
At: Environment Bay of Plenty 

5 Quay Street 
P O Box 364 
Whakatane 3158 

 

Project Manager:  ..............................................................................  
 
Phone: 0800 ENVBOP (368 267) 
 
Fax: 0800 ENVFAX (368 329) 
 
Tender Requirements: 
 
• Completed Tender Form and Schedules 
• Non Price Attribute Supporting Information 
• Confirmation of Health & Safety Management Plan 
• Tender Deposit of $1000.00 
 
 

 

 

 

 

 

 

 

 

Contents 
Contract Agreement 

Conditions of Tendering 

Tender Form 

Schedule of Prices 

Schedule of Current Commitments 

Confirmation of Health & Safety Management Plan 

Condition of Contract 

Specification 
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Section A 
Contract Agreement 

 

This contract is made on ____________________________________________________ 

BETWEEN____________________________________________________ (“the Supplier) 

AND THE BAY OF PLENTY REGIONAL COUNCIL (ENVIRONMENT  
BAY OF PLENTY), a local authority constituted under the provisions of the Local 
Government Act 2002 (“the Purchaser”). 

IT IS AGREED AS FOLLOWS: 

1 THE Supplier has agreed to sell and the Purchaser has agreed to buy certain 
equipment as described in the Contract Documents. 

 
2 THE Purchaser shall pay the Supplier the sum of .............................................  
 

............................................................................................................................  
exclusive of GST, or such greater or less sum as shall become payable under the 
Contract Document at the times and in the manner provided in the Contract 
Documents. 
 

3 Each party shall carry out and fulfil all other obligations imposed on that party by 
the Contact Documents. 

 
4 The Contract Documents are this Contract Agreement and the following which 

form part of this Agreement. 
 
Conditions of Tendering Pages ..........................  

Tender Form Pages ..........................  

Schedule of Prices Pages ..........................  

Confirmation of Health & Safety Management Plan Pages ..........................  

Equipment Data Sheet Pages ..........................  

General Conditions of Contract Pages ..........................  

Special Conditions of Contract Pages ..........................  

Specification Pages ..........................  

Appendices Pages ..........................  

Notification of Acceptance Pages ..........................  

Tender Supporting Information Pages ..........................  

Other Documents (specify) Pages ..........................  

 

 Total Pages .................  
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Tender to complete either (a), (b) (c) or (d) – (Refer to the note below): 

(a) SIGNED by ) 
(Individual’s name) ) 
in the presence of:- ) 

   ) 
  
 ............................................................. 
 [Witness signature] 

 ...................................................................  
 (Full name of witness) 

 ...................................................................  
 (Occupation) 

 ...................................................................  
 (Address) 

or 

(b) SIGNED by ) 
(Company Name) ) 
by its Director(s) in the presence of ) 
(if only one Director signing):- ) 

 
 
 
 ............................................................. 
 [Witness signature] 

 ...................................................................  
 (Full name of witness) 

 ...................................................................  
 (Occupation) 

 ...................................................................  
 (Address) 

NOTE: Any of these parties which is a company or body corporate must execute in the manner provided by the Companies 
Act 1993 and its constitution.  In the case of a party who is an individual, the party must sign and the signature must be 
witnessed by another person.  The witness must not only sign, but must also add his or her occupation and address. 
 
 
 
or 
 
 
(c) The COMMON SEAL of the  ) 
 [Incorporated Society Name] ) 
 was hereto affixed in the presence of: ) 
 
  ....................................................... 
  Authorised Officer 
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(d) SIGNED by  ) 
 [Trustee name] and  ) 
   ) 
 .................................................................... ) 

[Trustee name] as Trustees of the  ) 
[Trust name] Trust  ) 
in the presence of:-  ) 

 
 .............................................................  
 [Witness signature] 
 

 .................................................................... 
 
 (Full name of witness) 

 
 .................................................................... 
 (Occupation) 
 
 .................................................................... 
 (Address) 
 
 
 
 
The COMMON SEAL of the 
THE BAY OF PLENTY REGIONAL COUNCIL 
was hereto affixed in the presence of: 
 
 
............................................................................ 
 
 
............................................................................ 
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Section B 
Conditions of Tendering 

 
1 Interpretation 
 
1.1 The provisions of Section of NZS 3910:2003 shall apply to these conditions of 

tendering. 
 
2 Issue of Documents 
 
2.1 Tender Documents issued to prospective Tenderers except schedules of quantities 

for use in the preparation of tenders remain the property of the Principal. 
 
2.2 Full documents will be made available to Tenderers on receipt of a document 

deposit of $100.00. 
 
2.3 Deposits charged on the Tender Documents shall be refunded as soon as 

practicable. 
 

(a) To the successful Tenderer without requiring return of the documents, and 

(b) To other Tenderers, providing the documents are returned in reasonable 
condition not later than 14 days after the date on which advice is notified that 
another tender has been accepted or that no tender is being accepted, and 

(c) To others, providing the documents are returned in reasonable condition not 
later than the time of closing of tenders. 

3 Tenderers to Inform Themselves 
 
3.1 Each Tenderer shall be deemed to have examined the Tender documents and any 

other information supplied in writing and to be satisfied as far as is practicable for an 
experienced supplier before tendering as to the correctness and sufficiency of the 
tender for the Goods, and of the prices stated in the tender. 

 
3.2 The tendered price shall, except where otherwise provided, allow for all the 

Supplier’s obligations under the contract as set out in the Tender Documents. 
 
4 Ambiguities in Tender Documents 
 
4.1 Where the Tender Documents issued to prospective Tenderers are ambiguous or 

unclear to a Tenderer, the issue of an explanatory notice may be requested.  If an 
explanatory notice is issued, it shall be sent to all Tenderers and shall upon issue 
become part of the Tender Documents. 

4.2 Any questions in relation to the Tender Documents shall be conveyed in 
writing to the Chief Executive, Attention:____________________, Bay of Plenty 
Regional Council, PO Box 364, Whakatane or Fax 0800 368 329 by Friday, 
________________ 20____.   

 
4.3 In the absence of an explanatory notice, tenders may be submitted subject to any 

reasonable interpretation of any ambiguity or uncertainty in the Tender Documents, 
which shall be endorsed on the tender. 
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4.4 Tenders shall be based on the Tender Documents and will be interpreted as relating 
to the Tender Documents unless clearly endorsed otherwise.  Tenders submitted 
subject to endorsement will be considered accordingly. 

 
4.5 No unauthorised alteration to the Tender Documents shall be accepted. 
 
5 Tagged Tenders 
 
5.1 Tags that may be of long term benefit to the Principal are to be evaluated, solely at 

the discretion of the Principal, as to their acceptability and cost implication.  The 
Tenderer will be requested to remove all unacceptable tags and shall not be allowed 
to amend the tender price.  Refusal to remove tags may result in the tender being 
rejected.  If a Tenderer refuses to remove the tag and the tender is not rejected, it 
may be evaluated and an alternative tender adjusted price determined by the 
Principal.  If the consequence of the tag to the Principal is unacceptable, the tender 
will be considered to be non conforming and will be rejected. 

 
6 Alternative Tenders 
 
6.1 All Tenderers must submit a tender which confirms to the requirements of the tender 

specification. 
 
6.2 In addition to the conforming tender, Tenderers may also submit alternative tenders 

which meet the same objectives as the tender specification, but which may allow the 
Contract Works to be provided in a more economic, cost effective or efficient 
manner. 

 
6.3 An “alternative tender” will be considered if its price is certain and it conforms in all 

other respects with the Tender Documents. 
 
6.4 Each alternative tender is to contain a statement to the effect that it is submitted as 

an alternative tender and outline in what respects if differs from the original method, 
form or material specified in the Tender documents.  It is to provide sufficient 
information to allow the alternative methods, form or material to be evaluated. 

 
7 Submission of Tenders 
 
7.1 Tenders will close at 4.00 p.m. on Tuesday, ___________________20___ at the 

office of the Bay of Plenty Regional Council, 5 Quay Street, Whakatane and each 
shall be enclosed in a sealed envelope, identified as a tender for Contract No. 
1/_________and addressed to the Chief Executive, Bay of Plenty Regional Council,  
P O Box 364, Whakatane. 

 
7.2 Tenders not submitted by the due time shall not be considered. 
 
7.3 Tenders shall be delivered and placed in the Tender Box at the place for closing 

before the closing time.  It shall be sufficient if the tendered price is submitted by fax 
received before the closing time and is confirmed by a tender conforming with the 
other provisions of this clause and received the day following tender closure.  

 
7.4 Tenders shall be submitted on the additional pink coloured Tender Form provided 

with these documents and shall include: 
 

• The completed Tender Form. 

• The completed Schedule of Prices 

• The supporting information required under Clause 10.2. 
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7.5 The tender shall be signed by or on behalf of the Tenderer. 
 
7.6 The cost of preparing and submitted a tender shall be borne by the Tenderer. 
 
8 Errors and Omissions 
 
8.1 An arithmetic check will be carried out on each tender to ensure that the total on the 

form of tender is correct. 
 
8.2 If the tendered schedule contains any errors or omissions in extension of unit rates 

or in summation such as to vary the tendered sum, then the unit rates shall be 
adjusted by the Project Manager after consultation with the Supplier to agree with 
the tendered sum.  The adjusted rates shall then become the contract rates for 
payment.  If agreement cannot be reached as to the adjustments then the tender 
may be rejected. 

 
9 Tender Deposit 
 
9.1 A tender deposit of $1,000.00 shall be lodged with the tender by crossed cheque 

made payable to the Bay of Plenty Regional Council. 
 
9.2 The supplier’s tender deposit shall be refunded with the first progress payment. 
 
9.3 The deposits received from other Tenderers shall be refunded or returned within 14 

days after acceptance of the supplier’s tender.  If no tender has been accepted 
within one month of the closing date, all tender deposits shall be returned 
immediately thereafter. 

 
9.4 Tender deposits shall be held in trust by the Principal.  No interest shall be payable 

on tender deposits retained in accordance with these provisions. 
 
10 Tender Evaluation 
 
10.1 Tenders shall be evaluated by the Lowest Price Conforming Tender method.  This 

tender evaluation process shall be conducted in two stages, as follows: 
 

(a) The first stage shall consist of ranking in ascending order based on prices. 

(b) The second stage shall consist of determination of tender acceptability when 
assessed against each of the following five non-price attributes: 

(i) Relevant Experience – Tenderers shall submit a record of the relevant 
experience which would indicate their suitability for the work described in 
the specification. 

(ii) Track Record – Tenderers shall submit records that demonstrate their 
ability to complete projects to target performance levels on schedule and 
within budget 

(iii) Appropriate Resources – Tenderers shall describe the plant, 
equipment, facilities and intellectual property to be used on this Contract.  
Tenderers shall also provide details of all current and pending work 
commitments including details of any outstanding tenders on the 
accompanying Schedule of Tenderers current commitments. 
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(iv) Management Skills – Tenderers shall describe the management 
methods and systems which will be applied in order to successfully 
manage the project. 

This will include the systems developed for communication between staff 
and with the Project Manager.  Systems developed for recording, report 
and invoicing should also be described. 

(v) Methodology – Tenderers shall describe the methodology proposed to 
achieve the Purchaser’s requirements within the specified response 
periods. 

This methodology should encompass, but not be limited to, the following: 

• Programming 

• Implementation 

• Communications 

• Invoicing 

• Quality Assurance Procedures 

• Management 

Each attribute shall be scored on a pass/fail basis.  Any attribute which 
scores a fail shall exclude that tender from further consideration.  
Determination of acceptability shall commence with the lowest priced 
tender and shall cease when the first acceptable tender is determined. 

11 Acceptance of Tender 
 
11.1 The lowest or any tender will not necessarily be accepted. 
 
11.2 The Principal reserves the right to reject all tenders and is not bound to give the 

reason or reasons for rejecting any tender. 
 
11.3 No legal or other obligations shall arise between the Tenderer and the Principal in 

relation to the conduct or outcome of the tender process unless and until that 
Tenderer has received written notification of the acceptance of the Tender. 

 
12 Notification of Acceptance 
 
12.1 The successful Tenderer shall be notified of acceptance in writing by the Principal. 
 
12.2 If no tender has been accepted within one month after the closing of tenders, each 

Tenderer shall be notified in writing by the Principal whether their tender is or is not 
still under consideration. 

 
12.3 Unsuccessful Tenderers who have submitted bona fide tenders complying with the 

tender documents shall be notified by the Principal of the name and tender price of 
the successful Tenderer and the other tender prices within 14 days of acceptance of 
the successful tender. 
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13 Signing of Contract Documents 
 
13.1 Procedural requirements for the signing of the Contract Documents are as follows: 
 

(a) Three sets of documents will be bound and forwarded to the supplier for 
signing. 

(b) Documents returned by supplier to Bay of Plenty Regional Council, for signing. 

(c) Two signed sets of documents will be retained by the Bay of Plenty Regional 
Council.  Copy No. 1 will be the original document and will be held in secure 
storage.  The third copy will be returned to the Supplier.   

(d) The Contract Agreement will reference all sections and pages that form the 
contract documents. 

(e) The Contract Agreement must be executed (signed) correctly.  Companies 
must sign in accordance with the Companies Act 1993 and its constitution. 

 
 
W E Bayfield 
Chief Executive 





Environment Bay of Plenty  213 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

Section C 
Bay of Plenty Regional Council 

Contract No. _____/_____ 
 
 
For: ........................................................................................................................................  

UNDER THE LOCAL GOVERNMENT ACT 2002 AND ITS AMENDMENTS 

Tender Form 

To: Bay of Plenty Regional Council 
 P O Box 364 
 Whakatane  
 
Having examined the Tender documents for the above contract I/we hereby tender to 
undertake the supply of equipment as specified.  Our tender is for the sum of: 
 
...............................................................................................................................................  

..............................................................................  ($ ..........................) exclusive of GST. 

Attached is a completed Schedule of Prices showing how we have calculated our tender 
sum. 

Except as otherwise specified, this tender includes the supply of all plant and labour, the 
purchase and procurement of all materials and the performance of all services necessary to 
construct, complete and maintain the Contract Works described in the drawings and 
specifications. 

Unless and until a formal Agreement is prepared and executed, this Tender together with 
written acceptance thereof, shall constitute a binding agreement between us.  I/We further 
understand that no payment will be made until the Contract Agreement is signed by both 
Parties and, if successful, we will sign without delay. 

This tender is open for acceptance by the Principal for a period of 30 days from the closing 
date for tenders. 

I/We acknowledge receipt of Notice to Tenderers Nos. ........................................................  

I/We enclose herewith a cheque for the sum of $1,000 being the required tender deposit. 

Dated this………… day of …………………………. 20….. 

Name: ...................................................................  Signature ............................................  

Designation............................................................................................................................  

Telephone:............................................................  Fax: ....................................................  

For and on behalf of:..............................................................................................................  
(Company Name or Tenderer’s Full Name) 

Address:.................................................................................................................................
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Section C 
Schedule of Prices 

 

Item Description Quantity Unit Rate Amount 
      

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Total Tender Amount (excluding GST) 
Carry forward to Tender Form 

$ 
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Section C 
Confirmation of Health and Safety Management Plan 
 
 
Chief Executive 
Environment Bay of Plenty 
P O Box 364 
Whakatane 3080 
 
Contract Number <insert contract #> for <Insert Name of Contract> 
 
We confirm that this company has a Health and Safety Management Plan in force, and we 
undertake that this Plan will remain in force and not be amended or cancelled during the 
period of this contract.  A copy of the plan is attached. 

The following is confirmed and evidence supplied:  

1 Hazards are regularly reviewed and monitored, generically and 
site specific and including consideration at employee team 
meetings. ο 

2 A company system is in place for recording hazards and 
accidents. ο 

3 A company emergency plan is in place for dealing with 
accidents. ο 

4 Our company carries out regular health and safety training for 
employees on a minimum _____ monthly basis. ο 

5 Our company regularly inspects the workplace to ensue 
compliance with current safety procedures. ο 

6 Our company has issued to all staff a company health and 
safety Plan.  ο 

 

 

Dated: .................................................................................  

Name ..................................................................... Signature ..........................................  

Designation:..............................................................................................................................  

Telephone.............................................................. Fax: ..................................................  

For and on behalf of:.................................................................................................................  
(Company Name or Tenderer’s Full Name 

 
Address:....................................................................................................................................  
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Section C 
Equipment Data Sheet 

 
No. Item Description 
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Section D 
General Conditions of Contract 

 
 
1 Construction of Contract 

The Contract shall be governed by and construed with reference to the law for the 
time being in force in New Zealand. 

All prices and payments made under the contract shall be in New Zealand currency 
and payable in New Zealand. 

Communications between the Purchaser and the Supplier shall be in the English 
language. 

Measurements of physical quantities shall be in New Zealand legal units of 
measurement within the meaning of the Weights and Measures Act 1987 as 
amended from time to time. 

The interpretation of Date for Delivery and Clauses 5.7, 12, 17, 18, 19 and 20 shall 
apply separately to each Separable Portion and references therein to the Equipment 
and to work under the Contract shall mean so much of the Equipment and the work 
under the Contract as is comprised in the relevant Separable Portion. 

If the Contract does not make provision for the amount of security, retention moneys 
or liquidated damages applicable to a Separable Portion, the respective amount 
applicable shall be such proportion of the security, retention moneys or liquidated 
damages applicable to the whole of the work under the Contract as the value of the 
Separable Portions bears to the value of the whole of the work under the Contract. 

Where provisions in the General Conditions of Contract are expressed to be 
alternatives and the Contract fails to state which alternative applies, the first 
alternative shall apply. 

2 Interpretation 

In the Contract, except where the context otherwise requires - 

'Contract Sum' means: 

(a) where the Purchaser accepted a lump sum, the lump sum; 

(b) where the Purchaser accepted rates, the sum ascertained by calculating the 
products of the rates and the corresponding quantities in the Schedule of 
Rates; 

(c) where the Purchaser accepted a lump sum and rates, the aggregate of the 
sums referred to in paragraphs (a) and (b); excluding any additions or 
deductions which may be required to be made under the Contract; 
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'Date for Delivery' means: 

(a) where the Special Conditions provides a date for Delivery, the date; 

(b) where the Special Conditions provides a period of time for Delivery, the last 
day of the period; 

but if an extension of time for Delivery is granted under Clause 18, it means the date 
resulting from the extension of time. 

'Date of Acceptance of Tender' means the date which appears on the notice in 
writing of acceptance of the Supplier's tender; 

'day' means calendar day; 

'Drawings' means the drawings referred to in the Contract and any modification of 
such drawings notified to the Supplier by the Purchaser and includes such other 
drawings as may from time to time be supplied to the Supplier by the Purchaser, or 
the use of which has been permitted by the Purchaser, for the purposes of the 
Contract; 

'Equipment' means the goods to be supplied by the Supplier under the Contract 
which are to be handed over to the Purchaser or a person designated by the 
Purchaser; 

'month' means calendar month; 

'person' includes a firm or body corporate or unincorporated as well as an 
individual; 

'Purchaser' means the Purchaser stated in the Special Conditions; 

'Schedule of Rates' means any schedule included in the Contract which, in respect 
of any section or item of work to be carried out, shows the rate or respective rates of 
payment for the execution of that section or item of work and which may also include 
lump sums, other sum, quantities and prices; 

'Separable Portion' means a portion of the work under the Contract described in 
the Contract as a Separable Portion or made a Separable Portion under Clause 
17.3; 

'Specification' means the Specification for work to be carried out as existing at the 
Date of Acceptance of Tender and any modification of such Specification thereafter 
directed or the use of which has been permitted by the Purchaser pursuant to 
powers in that behalf contained in the Contract; 

'Supplier' means the person stated in the Special Conditions who is bound to 
execute the work under the Contract;  

'tender' means, where there is no tender, the Supplier's offer and then 'the date of 
closing of tenders' means the date of the Supplier's offer or quotation; 

'work under the Contract' means the work which the Supplier is or may be 
required to execute or provide under the Contract, and includes the Equipment, 
services, variations and remedial work. The clause headings and sub clause 
headings shall not form part of the General Conditions of Contract and shall not be 
used in the interpretation of the Contract. 
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Words in the singular include the plural and words in the plural include the singular, 
according to the requirements of the context; 

Words importing a gender include every gender. 

3 Nature of Contract 

3.1 Performance and Payment 

The Supplier shall supply the Equipment in accordance with the requirements of the 
Contract. 

The Purchaser shall pay the Supplier: 

• for work for which the Purchaser accepted a lump sum, the lump sum; 

• for work for which the Purchaser accepted rates, the sum ascertained by 
multiplying the measured quantity of each section or item of the work actually 
carried out under the Contract by the rate accepted by the Purchaser for the 
section or item; 

adjusted by any additions or deductions pursuant to the Contract. 

3.2 Quantities 

Quantities in a Schedule of Rates are estimated quantities only. 

An order shall not be required to be given by the Purchaser by reason of the actual 
quantity of an item required to perform the Contract being greater or less than the 
quantity shown in the Schedule of Rates. 

3.3 Omitted Items 

If a Schedule of Rates is in error in that it omits an item which should have been 
included, the item shall be valued under Clause 17.2 

4 Materials and Work 

The Supplier shall use the materials and standards of workmanship required by the 
Contract. In the absence of any other requirement, the Supplier shall use suitable 
new materials. 

5 Security and Retention Moneys 

5.1 Purpose 

Security and retention moneys are for the purpose of ensuring the due and proper 
performance of the Contract. 

5.2 Provision of Security 

If it is provided in the Special Conditions that a party shall provide security then the 
party shall provide security in the amount stated in the Special Conditions and in 
accordance with this clause. 
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5.3 Form of Security 

The security shall be in the form provided for with the Tender Documents, and shall 
be executed by the Supplier and by a Surety approved by the Purchaser. 

5.4 Time for Lodgement of Security 

Security shall be lodged within 28 days of the Date of Acceptance of Tender. Failure 
to lodge security within that period shall be a substantial breach of the Contract 
within the meaning of Clause 25. 

5.5 Conversion of Security 

A party shall not convert into money security that does not consist of money until the 
party becomes entitled to exercise a right under the Contract in respect of the 
security. The party shall not be liable for any loss occasioned by conversion 
pursuant to the Contract. 

5.6 Reduction of Security and Retention Moneys 

Upon issue of the Certificate of Acceptance, the Purchaser's entitlement to security 
and retention moneys shall be reduced by one half. The Purchaser shall release 
security and retention moneys in excess of the entitlement. 

5.7 Release of Security 

If the Purchaser has provided security, then when the Supplier has been paid all 
moneys due to the Supplier under the Contract or a Separable Portion, the Supplier 
shall account to the Purchaser for security lodged by the Purchaser in respect of the 
Contract, or the Separable Portion, as the case may be. 

If the Supplier has provided security then the Purchaser shall release it when 
required by Clause 24. 

5.8 Interest on Security and Retention Moneys 

The party holding retention moneys or cash security shall own any interest earned 
on the retention moneys or security. 

6 Evidence of Contract 

6.1 Contract in Absence of Contract Agreement 

Until a Contract Agreement is executed by the parties, the agreement in writing 
between the parties for the execution of the work under the Contract, including 
documents or part of documents to which reference may properly be made to 
ascertain the rights and obligations of the parties, shall evidence the Contract. 

6.2 Contract Agreement 

The Contract Agreement shall be executed by the Purchaser and the Supplier as 
follows:  

(a) Within fourteen days from the Date of Acceptance of Tender, the Purchaser 
shall have the Contract Agreement prepared in triplicate, attaching to each 
copy correct copies of all the Contract Documents, and shall have all copies 
delivered to the Supplier requesting that they be executed. 
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(b) Within fourteen days after being requested in writing by the Purchaser so to do 
the Supplier shall execute the Contract Agreement in triplicate and in the 
manner directed in writing by the Purchaser and return all copies to the 
Purchaser. 

(c) Within fourteen days after receipt from the Supplier of the three copies of the 
Contract Agreement duly executed by the Supplier the Purchaser shall 
execute each copy and forward one copy to the Supplier. 

7 Service of Notices 

A notice shall be deemed to have been given when it is received by the person to 
whom it is addressed or is delivered to the address of the person last communicated 
by the person to the person giving the notice, whichever is the earlier. 

The Purchaser and the Supplier shall notify each other of a change of address. 

8 Contract Documents 

8.1 Discrepancies  

The several documents forming the Contract are to be taken as mutually 
explanatory of one another. The Supplier shall notify the Purchaser of any ambiguity 
or discrepancy discovered by the Supplier. In the event of an ambiguity or 
discrepancy being discovered, the Purchaser shall direct the Supplier as to the 
interpretation to be followed by the Supplier in carrying out the work. 

If the direction causes the Supplier to incur more or less expenditure than the 
Supplier could reasonably have anticipated at the time of tendering, the difference 
shall be valued under Clause 17.2. 

8.2 Dimensions 

Where any discrepancy exists between figured and scaled dimensions, figured 
dimensions shall prevail. 

8.3 Supply of Documents by Supplier 

If the Contract requires the Supplier to supply documents, the Supplier shall supply 
the number of copies stated in the Special Conditions, or if no number is stated then 
3 copies. 

If the Contract provides that the Supplier shall obtain the Purchaser's approval to the 
use of documents supplied by the Supplier then - 

(a) the Purchaser shall not be bound to check the documents for errors, 
omissions or compliance with the requirements of the Contract; 

(b) notwithstanding the provisions of Clause 14, the Purchaser's approval shall 
not relieve the Supplier from responsibility for the Supplier's errors or 
omissions or compliance with the requirements of the Contract; 

(c) within the time stated in the Contract (or if no time is stated then within 21 
days) after receipt of the documents the Purchaser shall advise the Supplier 
that the documents are suitable or are not suitable; 
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(d) if the Purchaser advises the Supplier that the documents are not suitable, the 
Supplier shall submit new or amended documents; 

(e) the Purchaser shall not reject documents which are in accordance with the 
requirements of the Contract. 

Copies of documents supplied by the Supplier shall be the property of the Purchaser 
but shall not be used or copied otherwise than for use, maintenance or alteration of 
the Equipment 

8.4 Availability of Documents 

During the manufacture or assembly of any significant part of the work under the 
Contract a legible set of the drawings and written information relevant to that part 
shall be kept by the Supplier at the places of manufacture and assembly and shall 
be available for reference by the Purchaser or any person nominated in writing by 
the Purchaser. 

8.5 Confidential Information 

Drawings, specifications and other information, samples, models, patterns and the 
like, supplied by either the Supplier or the Purchaser and marked or otherwise 
identified as confidential shall be regarded as confidential and shall not be disclosed 
to a third party except with the prior agreement of the other party to the Contract. 

If required in writing by a party the other party shall enter into a separate agreement 
not to disclose to anyone else any confidential matter even after the expiry of the 
Contract 

9 Assignment and Subcontracting 

9.1 Assignment 

Neither party shall, without the prior written approval of the other and except on such 
terms and conditions as are determined in writing by the other, assign the Contract 
or any payment thereunder. 

9.2 Subcontracting 

The Supplier shall not without the written approval of the Purchaser, which approval 
shall not be unreasonably withheld, subcontract or allow a subcontractor to assign 
or subcontract work described in the Special Conditions. 

With a request for approval, the Supplier shall provide particulars in writing of the 
work to be subcontracted and the name and the address of the proposed 
subcontractor. 

The Supplier shall provide to the Purchaser other information which the Purchaser 
reasonably requests, including the proposed subcontract documents without prices. 

Within 14 days after a request by the Supplier for approval the Purchaser shall 
advise the Supplier of approval or the reasons why approval is not given. 
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Approval may be conditional upon the subcontract including: 

• provision that the subcontractor shall not assign or subcontract without the 
consent in writing of the Supplier; 

• provisions which may be reasonably necessary to enable the Supplier to fulfil 
the Supplier's obligations to the Purchaser. 

9.3 Supplier's Responsibility 

Approval to subcontract shall not relieve the Supplier from any liability or obligation 
under the Contract. Except where the Contract otherwise provides, the Supplier 
shall be liable to the Purchaser for the acts and omissions of subcontractors and 
employees and agents of subcontractors as if they were acts or omissions of the 
Supplier. 

10 Patents, Copyright and other Intellectual Property Rights 

The Purchaser warrants that unless otherwise provided in the Contract: design; 
materials; documents; and methods of working, specified in the Contract or provided 
or directed by the Purchaser, will not infringe any patent, registered design, 
trademark or name, copyright or other protected right. 

The Supplier warrants that any other design, materials, documents and methods of 
working provided by the Supplier will not infringe any patent, registered design, 
trademark or name, copyright or other protected right. 

11 Statutory Requirements 

11.1 Complying with Statutory Requirements 

Unless otherwise stated in the Contract, the Supplier shall comply with the 
requirements of: 

(a) All statutes, regulations and bylaws of any statutory authorities that may be 
applicable to the Contract. 

(b) Persons acting in the exercise of statutory powers enabling them to give 
directions affecting the work under the Contract. 

If a requirement is at variance with a provision of the Contract, as soon as the 
Supplier discovers the variance the Supplier shall notify the Purchaser in writing 
specifying the difference. 

If a requirement necessitates a change to the Equipment or a method of working as 
specified in the Contract, the Purchaser shall order a variation under Clause 16.1. 

Except to the extent that Clause 11.1 or another provision of the Contract provides 
reimbursement in respect of a requirement referred to in Clause 11.1 and 
irrespective of whether the requirement existed at the time of tendering or not, the 
Supplier shall bear the cost of complying with the requirement. 

11.2 Notices and Fees 

The Supplier shall give the notices and pay the fees necessary to comply with the 
requirements referred to in Clause 11.1. 
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11.3 Documents Evidencing Approvals of Authorities 

The Supplier shall give the Purchaser copies of documents issued to the Supplier by 
any statutory authorities in respect of the work under the Contract and, in particular, 
any approvals of work. 

12 Insurance 

12.1 Insurance of Equipment 

If it is provided in the Special Conditions that insurance of Equipment or Equipment 
and work is required, then the party named in the Special Conditions shall effect and 
maintain an insurance policy covering the Equipment or Equipment and work for its 
full value from time to time against loss or damage, including loss or damage in 
transit. 

The policy shall be effected within 7 days of the Date of Acceptance of Tender. 

The policy shall be maintained until the issue of the Certificate of Acceptance. 

The policy shall be in the joint names of the Purchaser and the Supplier, and shall 
cover the Purchaser, the Supplier, all subcontractors and their respective employees 
and agents. 

12.2 Public Liability Insurance 

If it is provided in the Special Conditions that Public Liability Insurance is required, 
then the Supplier shall effect and maintain a Public Liability Policy of Insurance for 
an amount in respect of any one occurrence, not less than $2,000,000. 

The policy shall be effected within 7 days of the Date of Acceptance of Tender. 

The policy shall be maintained until the Supplier has completed all work, including 
remedial work and final payment has been made under Clause 24. 

The policy shall be in joint names of the Purchaser and the Supplier and shall cover 
the Purchaser, the Supplier, all subcontractors and their respective employees and 
agents against liability to each other and to third parties for death or injury or 
damage to property other than the Equipment. 

12.3 Insurance Generally 

The policies must be with insurers approved by the parties and in terms (including 
excesses) approved by the parties, which approvals must not be unreasonably 
withheld. A separate policy will not be required when an existing policy can be 
suitably endorsed. 

Either party may require the other to provide proof that insurance required by the 
Contract to be effected by the other party has been effected and is being 
maintained. 

If the Supplier fails to provide proof when requested, the Purchaser shall not be 
required to make a payment under Clause 22 until proof is furnished. 
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If the party obliged to provide proof fails to do so within 14 days of a written request 
for proof, the other party may effect insurance and the cost shall be a debt due to 
the party from the party in default The rights given by this and the preceding 
paragraph are in addition to any other right  

13 Progress and Suspension 

13.1 Rate of Progress 

The Supplier shall proceed with the work under the Contract with due expedition and 
without delay. 

The Supplier shall not suspend the progress of the whole or any part of the work 
under the Contract, except where the suspension is under Clause 25 or is directed 
or approved by the Purchaser under Clause 13. 

The Supplier shall give the Purchaser reasonable advance notice of any information, 
documents or instructions required by the Supplier. 

The Purchaser shall not be obliged to furnish information, documents or instructions 
earlier than the Purchaser should reasonably have anticipated at the Date of 
Acceptance of Tender. 

The Purchaser may direct in what order and at what time the various stages or parts 
of the work under the Contract shall be performed. If the Supplier can reasonably 
comply with the direction, the Supplier shall do so. If the Supplier cannot reasonably 
comply, the Supplier shall notify the Purchaser in writing, giving reasons. 

If compliance with the direction causes the Supplier to incur more or less 
expenditure than otherwise would have been incurred, the difference shall be valued 
under Clause 16.2. 

13.2 Contract Programme 

For the purposes of Clause 13 a 'contract programme' is a statement in writing 
showing the dates by which or the times within which the various stages or parts of 
the work under the Contract are to be executed or completed. 

A contract programme shall not affect rights or obligations in Clause 13.1. 

The Supplier may voluntarily furnish to the Purchaser a contract programme. 

The Purchaser may direct the Supplier to furnish to the Purchaser a contract 
programme within the time and in the form directed by the Purchaser. 

The Supplier shall not, without reasonable cause, depart from - 

(a) a contract programme included in the Contract; or 

(b) a contract programme furnished to the Purchaser. 

The furnishing of a contract programme or of a further contract programme shall not 
relieve the Supplier of any obligations under the Contract including the obligation to 
not, without reasonable cause, depart from an earlier contract programme. 



230 Environment Bay of Plenty  

November 2006 Contracts Manual - Last Updated on 24/06/10 3:55 p.m. 

13.3 Suspension by Purchaser 

If the Purchaser considers that the suspension of the whole or any part of the work 
under the Contract is necessary 

(a) because of an act, default or omission of: 

(i) the Purchaser, an employee, consultant or agent of the Purchaser; or 

(ii) the Supplier, a subcontractor or an employee or agent of either; 

(b) for the protection or safety of any person or property; or  

(c) to comply with an order of a court, 

the Purchaser shall direct the Supplier to suspend the progress of the whole or any 
part of the work under the Contract for such time as the Purchaser thinks fit. 

13.4 Suspension by Supplier 

If the Supplier wishes to suspend the whole or any part of the work under the 
Contract, otherwise than under Clause 25.9, the Supplier shall obtain the prior 
approval of the Purchaser. The Purchaser may approve the suspension and may 
impose conditions of approval. 

13.5 Recommencement of Work 

As soon as the Purchaser becomes aware that the reason for any suspension no 
longer exists, the Purchaser shall direct the Supplier to recommence work on the 
whole or on the relevant part of the work under the Contract. 

If work is suspended pursuant to Clause 13.4 or Clause 25.9, the Supplier may 
recommence work at any time after reasonable notice to the Purchaser. 

13.6 Cost of Suspension 

Any cost incurred by the Supplier by reason of a suspension under Clause 13.3 or 
Clause 13.4 be borne by the Supplier but if the suspension is due to an act, default 
or omission of the Purchaser, or an employee, consultant or agent of the Purchaser 
and the suspension causes the Supplier to incur more or less expenditure than 
otherwise would have been incurred, the difference shall be valued under Clause 
16.2. 

13.7 Effects of Suspension 

Suspension shall not affect the Date for Delivery but the cause of suspension may 
be a ground for extension of time under Clause 18. 

14 Directions 

If, pursuant to a provision of the Contract enabling the Purchaser to give directions, 
the Purchaser gives a direction, the Supplier shall comply with the direction. 

In Clause 14 'direction' includes agreement, approval, authorisation, certificate, 
decision, demand, determination, explanation, instruction, notice, order, permission, 
rejection, request or requirement. 
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Except where the Contract otherwise provides, a direction may be given orally but 
the Purchaser shall as soon as practicable confirm it in writing. 

If the Supplier in writing requests the Purchaser to confirm an oral direction, the 
Supplier shall not be bound to comply with the direction until the Purchaser confirms 
it in writing. 

15 Representatives 

15.1 Purchaser's Representative 

The Purchaser may from time to time appoint individuals to exercise any functions of 
the Purchaser under the Contract but not more than one Purchaser's 
Representative shall be delegated the same function at the same time. The 
appointment of a Purchaser's Representative shall not prevent the Purchaser from 
exercising any function. 

The Purchaser shall forthwith notify the Supplier in writing of: 

• the appointment and the name of any Purchaser's Representative and the 
functions delegated to the Purchaser's Representative; 

• the termination of the appointment of a Purchaser's Representative. 

If the Supplier makes a reasonable objection to the appointment, the Purchaser 
shall terminate the appointment. 

15.2 Supplier's Representative 

The Supplier shall at all times have an individual to whom the Purchaser or 
Purchaser's Representative can give directions and make enquiries. 

The Supplier shall notify the Purchaser in writing of the name of the individual. The 
individual shall be known as the 'Supplier's Representative'. 

Matters within the knowledge of the Supplier's Representative shall be deemed to 
be within the knowledge of the Supplier. 

Directions given to the Supplier's Representative shall be deemed to have been 
given to the Supplier. 

16 Variations 

16.1 Variations to the Equipment 

The Supplier shall not vary the work under the Contract except as directed or 
approved by the Purchaser under Clause 16. The Purchaser may direct the Supplier 
to alter, add to or omit work under the Contract. 

The Purchaser may notify the Supplier in writing of any proposed direction under 
Clause 16. Upon receipt of the notice, the Supplier shall advise the Purchaser in 
writing whether the proposed direction can be effected and, if so, the likely effect on 
the Contract programme, time for delivery, warranties and costs. 
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The Supplier shall only be bound to execute a variation which is within the general 
scope of the Contract. 

The Supplier shall not be bound to execute a variation directed after the issue of the 
Certificate of Acceptance unless the variation is in respect of work referred to in 
Clause 20. 

If the Supplier requests the Purchaser to approve a variation, the Purchaser may do 
so in writing. The approval may be conditional. The conditions may include a 
condition that the Supplier shall not be entitled to any extension of time for delivery 
or for completion, or extra remuneration in respect of the variation or anything 
arising out of the variation which would not have arisen, had the variation not been 
approved. 

The Purchaser shall not be obliged to direct or approve a variation to assist the 
Supplier. 

Unless the Purchaser and the Supplier agree upon the price for a variation directed 
or approved under Clause 16, the variation shall be valued under Clause 16.2. 

16.2 Valuation 

Where the Contract provides that a valuation shall be made under Clause 16.2 the 
Purchaser shall pay or allow the Supplier, or the Supplier shall pay or allow the 
Purchaser, as the case may require, an amount ascertained as follows - 

(a) if the Contract prescribes specific rates or prices to be applied in determining 
the value, those rates or prices shall be used; 

(b) if Clause 16.2(a) does not apply, the rates or prices in a Schedule of Rates 
shall be used to the extent that it is reasonable to use them; 

(c) to the extent that neither Clause 16.2(a) and (b) applies, reasonable rates or 
prices shall be used;  

(d) in determining the deduction to be made for work which is taken out of the 
Contract, the deduction shall include a reasonable amount for profit and 
overheads; 

(e) if the valuation relates to additional costs incurred by the Supplier for delay or 
disruption the valuation shall include a reasonable amount for overheads but 
shall not include profit or loss of profit. 

17 Delivery 

17.1 Time for Delivery and Liquidated Damages 

Not earlier than the Earliest Date for Acceptance stated in the Special Conditions or 
later than the Date for Delivery, the Supplier shall deliver and the Purchaser shall 
take delivery of the Equipment at the Place for Delivery stated in the Special 
Conditions.  

The Supplier shall give the Purchaser reasonable notice but not less than 48 hours 
notice of the time at which the Supplier intends to deliver the Equipment. 
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If the Supplier fails to deliver the Equipment at the Place for Delivery by the Date for 
Delivery, the Supplier shall pay the Purchaser by way of liquidated damages the 
amount per day stated in the Special Conditions for every day after but not including 
the Date for Delivery to and including the date upon which the Equipment is 
delivered. The maximum liability of the Supplier under Clause 17.1 shall not exceed 
the amount stated in the Special Conditions and such amount shall be in full 
satisfaction of the Supplier's liability for such delay. 

17.2 Reduction of Liquidated Damages for Part of the Equipment Capable of Use 

If, during a period or portion of a period for which the Supplier is liable for liquidated 
damages, the Supplier has provided to the Purchaser a part of the Equipment or a 
part of the work, which is capable of being usefully employed by the Purchaser, the 
amount of liquidated damages for that period or portion thereof, as the case may be, 
shall be reduced by an amount which bears the same proportion to the liquidated 
damages for the period of portion thereof, as the case may be, as the value of the 
part capable of being usefully employed bears to the value of the whole of the 
Equipment or the work as the case may be. 

17.3 Creation of Separable Portions 

If part of the Equipment has been delivered or part of the work under the Contract 
has reached completion, the parties may by agreement make that part and the 
remaining part of the Equipment or work under the Contract Separable Portions. 

If the parties cannot agree upon creation of Separable Portions, the Purchaser may 
determine that the respective parts shall be Separable Portions. 

In using a Separable Portion, the Purchaser shall not hinder the Supplier in the 
performance of the work under the Contract. 

17.4 Liquidated Damages -General 

Particulars as to how the liquidated damages sum is calculated may be obtained 
from the Purchaser. By his/her execution of the Contract, the Supplier shall be 
deemed to have acknowledged that the specified liquidated damages represent the 
agreed genuine pre estimate of the parties of the loss sustained by the Purchaser 
for failure to supply the equipment by the Date for Delivery. 

18 Extensions of Time 

The Supplier shall take all reasonable steps to prevent and minimise delay. 

When it becomes evident to the Supplier that anything, including an act or omission 
of the Purchaser, the Purchaser's employees, consultants, other suppliers or 
agents, may delay the work under the Contract, the Supplier shall promptly notify 
the Purchaser in writing with details of possible delay and the cause. 

If any cause (including industrial disputes and any direction, act or omission of the 
Purchaser of the employees or agents of the Purchaser) beyond the reasonable 
control of the Supplier delays the Supplier in making delivery of the Equipment and 
the Supplier within 28 days after the delay occurs gives the Purchaser a notice in 
writing of a claim for an extension of time for delivery, the Supplier shall be entitled 
to a reasonable extension of time. 
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The notice shall specify the number of days extension of time claimed and shall 
include details of the delay and the cause. 

In determining whether the Supplier is or will be delayed in making delivery regard 
shall not be had to: 

• whether the Supplier can make delivery by the due date without an extension 
of time; 

• whether the Supplier can, by committing extra resources or incurring extra 
expenditure, make up the time lost. 

The Supplier shall not be entitled to an extension of time - 

(a) for any delay occurring more than 28 days prior to the date upon which the 
Supplier gives notice in writing to the Purchaser of a claim for extension of 
time; and 

(b) in respect of a delay caused by an event, other than a direction, act or 
omission of the Purchaser or the employees or agents of the Purchaser, 
occurring after the Date for Delivery in respect of which the extension is 
sought. 

If the Supplier is entitled to an extension of time the Purchaser shall, within 28 days 
after receipt of the notice of the number of days extension claimed, grant a 
reasonable extension of time. If within the 28 days the Purchaser does not grant the 
full extension of time claimed, the Purchaser shall before the expiration of the 28 
days give the Supplier notice in writing of the reason. 

Notwithstanding that the Supplier is not entitled to an extension of time the 
Purchaser may at any time before the issue of the Final Payment Certificate by 
notice in writing to the Supplier extend the time for delivery for any reason but may 
not change the Earliest Date for Acceptance under Clause 17.1. 

If the Supplier has paid or the Purchaser has deducted liquidated damages and the 
time for delivery is extended, the Purchaser shall forthwith repay to the Supplier any 
liquidated damaged paid or deducted in respect of the period up to and including the 
Date for Delivery. 

A delay by the Purchaser or failure to grant a reasonable extension of time shall not 
cause the time for Delivery to be set at large, but nothing in this paragraph shall 
prejudice any right of the Supplier to damages. 

19 Acceptance or Rejection of Equipment 

19.1 Certificate of Acceptance or Advice of Non Acceptance 

If the Equipment delivered by the Supplier to the Purchaser is substantially in 
accordance with the requirements of the Contract then within 28 days after 

(a) the date of delivery of the Equipment; 

(b) the completion of any tests which under the Contract are to be carried out 
before acceptance; 
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(c) if for reasons beyond the control of the Purchaser and the Supplier, it is not 
possible to determine whether the Equipment is or is not substantially in 
accordance with the requirements of the Contract, the date that it becomes 
possible to make the determination; whichever is the latest, the Purchaser 
shall issue to the Supplier a Certificate of Acceptance. 

If ownership of the Equipment has not already passed to the Purchaser, it will pass 
to the Purchaser when the Purchaser issues the Certificate of Acceptance. 

Equipment shall be deemed to be substantially in accordance with the requirements 
of the Contract even though there are minor omissions or minor defects in the 
Equipment which do not substantially affect normal use of the Equipment. The 
Purchaser shall designate in the Certificate of Acceptance the omissions or defects 
of which the Purchaser is aware. The Supplier shall proceed as speedily as 
practicable to make good omissions or defects. 

If the Equipment delivered by the Supplier to the Purchaser is not substantially in 
accordance with the requirements of the Contract then within the 28 days stated in 
the first paragraph of Clause 19.1 the Purchaser shall issue to the Supplier an 
Advice of Non acceptance stating in writing the reasons why the Purchaser 
considers that the Equipment is not substantially in accordance with the 
requirements of the Contract. 

If the Purchaser is unable to issue a Certificate of Acceptance or an Advice of Non 
acceptance within 28 days of the date of delivery of the Equipment, the Purchaser 
shall issue to the Supplier a written statement of the reason. 

19.2 Supplier to Advise Action in Case of Non Acceptance 

Within 14 days after receipt of Advice of Non acceptance the Supplier shall advise 
the Purchaser in writing what the Supplier is prepared to do. The Supplier shall 
indicate - 

(a) whether the Supplier proposes to recover the Equipment and replace or 
correct it; 

(b) whether the Supplier proposes to correct the Equipment where it is located 
and, if so, the nature of the work involved, the access which the Supplier will 
require and the disruption, if any, which might be caused to the Purchaser; 

(c) the compensation if any, offered by the Supplier; 

(d) any other alternative which the Supplier offers. 

19.3 Purchaser's decision on Supplier's proposals 

Within 14 days of receipt of the Supplier's written offer under Clause 19.2 the 
Purchaser shall in writing to the 

Supplier either - 

(a) accept the Supplier's offer; or 

(b) give the Supplier a Notice of Rejection; or 

(c) advise the Supplier that the Purchaser elects to accept the Equipment and 
claim damages. 
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19.4 Replacement or Correction by Supplier 

On receipt of a notice under Clause 19.3(a) the Supplier shall proceed promptly as 
agreed. If the Supplier recovers possession of Equipment belonging to the 
Purchaser the recovered Equipment shall remain the property of the Purchaser. If it 
is replaced with new Equipment then title to the new Equipment will pass to the 
Purchaser upon delivery of the new Equipment to the Purchaser and thereupon title 
to the recovered Equipment will pass to the Supplier. 

For the purposes of Clause 17.1 (Time for Delivery and Liquidated Damages) and 
Clause 19.1 Equipment will not be deemed to have been delivered until: 

• in the case where Equipment is recovered, the corrected or new Equipment is 
delivered to the Place for Delivery; 

• in the case where Equipment is corrected at the premises of the Purchaser, 
the Supplier notifies the Purchaser in writing  the work of correction is 
complete. 

The procedures of Clause 19 shall then be followed with respect to the new or 
corrected Equipment. 

19.5 Removal of rejected Equipment 

On receipt of a Notice of Rejection under Clause 19.3(b) the Supplier shall repay to 
the Purchaser all moneys, which the Supplier has received, from the Purchaser in 
relation to the rejected Equipment. Upon repayment of the moneys the Supplier 
shall own the rejected Equipment and shall remove it from the Purchaser's 
premises. 

Subject to any provision of the Contract limiting the liability of the Supplier, the 
Purchaser shall have the right to recover from the Supplier any damages exceeding 
the amount repaid which the Purchaser suffers by reason of the failure of the 
Supplier to supply Equipment, which is substantially in accordance with the 
requirements of the Contract. 

19.6 Purchaser accepts Equipment and Damages 

If the Purchaser elects to accept Equipment which is not substantially in accordance 
with the requirements of the Contract, then ownership of the Equipment, if it has not 
already passed to the Purchaser will pass to the Purchaser upon delivery to the 
Supplier of the notice under Clause 19.3(c) and, subject to any provision of the  
Contract limiting the liability of the Supplier, the Purchaser shall have the right to 
recover from the Supplier damages which the Purchaser suffers by reason of the 
failure of the Supplier to supply Equipment which is substantially in accordance with 
the requirements of the Contract.  

19.7 Purchaser's right to use equipment 

Without written approval of the Supplier the Purchaser shall not put the Equipment 
into service before issue of a Certificate of Acceptance in respect of the Equipment 
or an advice under Clause 19.3(c) that the Purchaser elects to accept the 
Equipment and claim damages. 
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20 Defects Liability 

The Defects Liability period stated in the Special Conditions shall commence on the 
date of issue of a Certificate of Acceptance. The Special Conditions may provide 
different Defects Liability periods for different items. 

At any time prior to the expiration of the Defects Liability period, the Purchaser may 
direct the Supplier to rectify any omission or defect in the work under the Contract, 
which exists at acceptance or becomes apparent prior to the expiration of the 
Defects Liability Period. The direction shall identify the omission or defect and state 
a date by which the Supplier must complete rectification. The direction may provide 
that in respect of the work of rectification there shall be a separate Defects Liability 
period of a stated duration not exceeding the period stated in the Special 
Conditions. The separate Defects Liability Period shall commence on the date the 
Supplier completes the work of rectification. Clause 20 shall apply in respect of the 
work of rectification and the Defects Liability Period for that work. 

If it is necessary for the Supplier to carry out rectification, the Supplier shall do so at 
times and in a manner, which causes as little inconvenience to the Purchaser, as is 
reasonably possible. 

21 Examination and Testing 

21.1 Purchaser May Order Tests 

In Clause 21 'test' includes 'examine' and 'measure'. 

At any time prior to the issue of the Final Payment Certificate, the Purchaser may 
direct that any materials or work under the Contract be tested. The Supplier shall 
provide such assistance and samples and make accessible such parts of the work 
under the Contract as may be required. On completion of the tests the Supplier shall 
make good the work under the Contract so that it fully complies with the Contract. 

21.2 Covering up of Work 

The Purchaser may direct that any part of the work under the Contract shall not be 
made inaccessible without the Purchaser's prior approval. 

21.3 Who Conducts Tests 

Tests shall be conducted as provided in the Contract or by the Purchaser or a 
person (who may include the Supplier) nominated by the Purchaser. 

21.4 Notice of Tests 

Before conducting a test under the Contract the Purchaser or the Supplier shall give 
reasonable notice to the other of the time, date and place of the test. If the other 
does not then attend, the test may nevertheless proceed. 

21.5 Procedure if Tests Delayed 

Without prejudice to any other rights or remedies under the Contract, if the 
Purchaser or Supplier delays in conducting a test, the other, after giving reasonable 
notice of his intention to do so, may conduct the test. 
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21.6 Results of Tests 

Results of tests shall be promptly made available by each party to the other. 

21.7 Costs of Testing 

Costs of and incidental to testing shall be valued under Clause 16.2 and shall be 
borne by the Purchaser or paid by the Purchaser to the Supplier unless - 

(a) the Contract provides that the Supplier shall bear the costs, or the test is one 
which the Supplier was required to conduct other than pursuant to a direction 
under Clause 21.1;  

(b) the test shows that the material or work is not in accordance with the Contract; 

(c) the test is in respect of work under the Contract made inaccessible without the 
Purchaser's prior approval where such was required; 

(d) the test is consequent upon a failure of the Supplier to comply with a 
requirement of the Contract 

Where the extra costs are not to be borne by the Purchaser, they shall be borne by 
the Supplier or paid by the Supplier to the Purchaser on demand. 

22 Payment 

22.1 Payment Claims, Payment Certificates and Time for Payment 

All prices and charges are expressed in New Zealand dollars and shall be exclusive 
of GST. 

The contractor’s charges for the services shall be as set out in the Schedule of 
Prices. 

All charges shall be paid in receipt of an itemised invoice from the contractor.  
Environment Bay of Plenty’s pay practice is to pay all accounts by the 20th of the 
month.  To ensure payment on the 20th of the month, invoices must be received no 
later than the 7th working day of each month.  Any invoice received after this date 
will not be paid until the 20th of the next month.  The contractor (without prejudice to 
any right of termination in respect of any payment which has become due and 
remains unpaid) shall be entitled to charge the principal interest at the rate of 12% 
per annum on the amount of any payments, which have not been made on the due 
date. 

The contractor shall give the principal notice in writing of its intention to charge 
interest which shall be calculated and payable from the original due date. 

The contractor shall not charge interest on any item on an invoice if the principal has 
notified the contractor in writing within 30 days of receipt of the invoice that it 
disputes the item. 

22.2 The Calculation of Payment 

The amount due to the Supplier at the time for a payment claim shall be the value of 
work carried out by the Supplier in performance of the Contract to that time, together 
with any moneys due under any provision of the Contract or for breach of Contract 
by the Purchaser, less  
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(a) amounts already paid under the Contract; 

(b) amounts which the Purchaser is entitled to deduct under Clauses 22.3 and 
22.4. 

22.3 Retention Moneys 

The Purchaser may deduct from moneys otherwise due to the Supplier amounts up 
to the limit of the percentages, if any, stated in the Special Conditions of so much of 
the value of the respective items stated in the Special Conditions as is included in 
the calculation of a payment. 

22.4 Protection of Purchaser's Interest 

If the Supplier claims payment for Equipment or a part thereof, the Purchaser may 
direct the Supplier to;  

• establish that ownership of the Equipment or part thereof has passed to the 
Purchaser or will upon the making of the progress payment pass to the 
Purchaser and that the Equipment or part thereof is properly stored, labelled 
the property of the Purchaser and insured as required under the Contract; or 
in respect of Equipment or part in the course of manufacture: 

• provide security additional in one of the forms provided by Clause 5.3 in an 
amount equal to the value to be included in the payment in respect of the 
Equipment or part. 

If the Supplier fails to comply with the direction, the Purchaser shall not be bound to 
make the payment. In respect of Equipment to be imported into New Zealand, 
ownership of Equipment shall pass to the Purchaser on receipt by the Purchaser or 
an agent of the Purchaser of clean on board bills of loading drawn or endorsed to 
the order of the Purchaser, appropriate insurance certificates and Customs invoices.  

If it is provided in the Contract that Equipment must pass tests or be insured or that 
some other requirement must be fulfilled before a payment or a payment exceeding 
a certain amount is made then, notwithstanding the provisions of Clause 22.2, effect 
shall be given to the provision. 

If the Supplier provides additional security under Clause 22.5, the provisions of 
Clause 5 shall apply in respect of the additional security and the Purchaser shall 
release the additional security upon issue of the Certificate of Acceptance in respect 
of the Equipment. 

23 Interest on Overdue Payments 

If any moneys due to either party remain unpaid after the date upon which or the 
expiration of the period within which they should have been paid, then interest shall 
be payable thereon from but excluding the date upon which or the expiration of the 
period within which they should have been paid up to and including the date upon 
which the moneys are paid. The rate of interest shall be the rate prescribed in the 
Special Conditions and if no rate is prescribed the rate shall be 18 percent per 
annum. Interest shall be compounded at six monthly intervals. 
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24 Final Payment Claim 

Within 28 days after the expiration of the Defects Liability period or, where there is 
more than one, the last to expire, or where there is no Defects Liability period within 
28 days after the date of the Certificate of Acceptance, the Supplier shall lodge with 
the Purchaser a final payment claim and endorse it 'Final Payment Claim'. 

The Supplier shall include in that claim all moneys which the Supplier then considers 
to be due from the Purchaser under or arising out of the Contract or any alleged 
breach thereof. 

After the expiration of the period for lodging a final payment claim, any claim which 
the Supplier should have made against the Purchaser and has not made shall be 
barred. 

On the 20th of the month following invoice date after receipt of the Supplier's final 
payment claim the Purchaser shall issue to the Supplier a final payment certificate 
endorsed ‘Final Payment Certificate'. In the Certificate the Purchaser shall certify the 
amount which in the Purchaser's opinion is finally due from the Purchaser to the 
Supplier or from the Supplier to the Purchaser under or arising out of the Contract or 
any alleged breach thereof. 

Within the period for making the final payment, the Purchaser shall release any 
retention moneys or security then held by the Purchaser.  

25 Default or Insolvency 

25.1 Preservation of Other Rights 

If a party breaches or repudiates the Contract, nothing in Clause 25 shall prejudice 
the right of the other party to recover damages or exercise any other right. 

25.2 Default by the Supplier 

If the Supplier commits a substantial breach of contract and the Purchaser considers 
that damages may not be adequate remedy, the Purchaser may give the Supplier a 
written notice to show cause. Substantial breaches include but are not limited to - 

(a) suspension, in breach of Clause 13.1; 

(b) failing to proceed with due expedition and without delay, in breach of Clause 
13.1; 

(c) failing to use the materials or standards of workmanship required by the 
Contract, in breach of Clause 4; 

(d) failing to produce evidence of insurance, in breach of Clause 12.4. 

25.3 Requirements of a Notice by the Purchaser to Show Cause 

A notice under Clause 25.2 shall - 

(a) state that it is a notice under Clause 25 of the General Conditions of Contract; 

(b) specify the alleged substantial breach; 
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(c) require the Supplier to show cause in writing why the Purchaser should not 
exercise a right referred to in Clause 25.4; 

(d) specify the time and date by which the Supplier must show cause (which time 
shall not be less than 7 clear days after the notice is given to the Supplier); 

(e) specify the place at which cause must be shown. 

25.4 Rights of Purchaser 

If by the time specified in a notice under Clause 25.2 the Supplier fails to show 
reasonable cause why the Purchaser should not exercise a right referred to in 
Clause 25.4, the Purchaser may by notice in writing to the Supplier - 

(a) take out of the hands of the Supplier the whole or part of the work remaining to 
be completed; or 

(b) terminate the Contract. 

Upon giving a notice under Clause 25.2, the Purchaser may suspend payments to 
the Supplier until the expiration of the earlier of - 

(a) the date upon which the Supplier shows reasonable cause; 

(b) the date upon which the Purchaser takes action under Clause 25.4(a) or (b); 

(c) the date which is 7 days after the last day for showing cause in the notice 
under Clause 25.2. 

If the Purchaser exercises the right under Clause 25.4(a), the Supplier shall not be 
entitled to any further payment in respect of the work taken out of the hands of the 
Supplier unless a payment becomes due to the Supplier under Clause 25.6. 

25.5 Procedure when the Purchaser Takes Over Work 

If the Purchaser takes work out of the hands of the Supplier under Clause 25.4(a) 
the Purchaser shall complete that work and the Purchaser may without payment of 
compensation take possession of things which are owned by the Supplier and are 
reasonably required by the Purchaser to facilitate completion of the work.  

If the Purchaser takes possession of things, the Purchaser shall maintain them and 
on completion of the work the Purchaser shall return to the Supplier the things taken 
under this clause which are surplus. 

25.6 Adjustment on Completion of the Work Taken Out of the Hands of the Supplier 

When work taken out of the hands of the Supplier under Clause 25.4(a) is 
completed the Purchaser shall ascertain the cost incurred by the Purchaser in 
completing the work and shall issue a Certificate certifying the amount. 

If the cost incurred by the Purchaser is greater than the amount which would have 
been paid to the Supplier if the work had been completed by the Supplier, the 
difference shall be a debt due from the Supplier to the Purchaser. If the cost 
incurred by the Purchaser is less than the amount that would have been paid to the 
Supplier if the work had been completed by the Supplier, the difference shall be a 
debt due to the Supplier from the Purchaser. 
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If the Supplier is indebted to the Purchaser, the Purchaser may retain things taken 
under Clause 25.5 until the debt is met. If after reasonable notice, the Supplier fails 
to pay the debt, the Purchaser may sell the things and apply the proceeds to 
satisfaction of the debt and the costs of sale. Any excess shall be paid to the 
Supplier. 

25.7 Default of the Purchaser 

If the Purchaser commits a substantial breach of contract and the Supplier considers 
that damages may not be adequate remedy, the Supplier may give the Purchaser a 
notice to show cause. 

Substantial breaches include but are not limited to - 

(a) failing to make a payment, in breach of Clause 22.1; 

(b) failure by the Purchaser to issue a Certificate of Acceptance or Advice of Non 
acceptance, in breach of Clause 19; 

(c) failing to produce evidence of insurance, in breach of Clause 12.4. 

25.8 Requirements of a notice by the Supplier to show cause 

A notice under Clause 25.7 shall - 

(a) state that it is a notice under Clause 25 of the General Conditions of Contract; 

(b) specify the alleged substantial breach; 

(c) require the Purchaser to show cause in writing why the Supplier should not 
exercise a right referred to in Clause 25.9; 

(d) specify the time and date by which the Purchaser must show cause (which 
shall not be less than 7 clear days after the notice is given to the Purchaser); 

(e) specify the place at which cause must be shown. 

25.9 Rights of Supplier 

If by the time specified in a notice under Clause 25.7 the Purchaser fails to show 
reasonable cause why the Supplier should not exercise a right referred to in Clause 
25.9, the Supplier may by notice in writing to the Purchaser suspend the execution 
of the whole or any part of the work under the Contract. 

The Supplier shall lift the suspension if the Purchaser remedies the breach but if the 
Purchaser fails to remedy the breach within 28 days after service of the notice under 
Clause 25.9, or, if the breach is not capable of remedy, fails to make other 
arrangement to the reasonable satisfaction of the Supplier, the Supplier may by 
notice in writing to the Purchaser terminate the Contract. 

The Supplier shall be entitled to recover from the Purchaser any damages flowing 
from the suspension. 

25.10 Rights of the Parties on Termination 

If the Contract is terminated under Clause 25.4(b) or Clause 25.9 the rights and 
liabilities of the parties shall be the same as they would be at common law if the 
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defaulting party had wrongfully repudiated the Contract and the other party had 
elected to treat the Contract as at an end and recover damages. 

25.11 Insolvency 

If - 

(a) a party informs the other party in writing or creditors generally that the party is 
insolvent; 

(b) a party commits an act of bankruptcy; 

(c) a bankruptcy petition is presented against a party; 

(d) a party is made bankrupt; 

(e) a receiver of the property or part of the property of a party is appointed; 

(f) an application is made to a court for the winding up of a party; 

(g) a winding up order is made in respect of a party; 

(h) execution is levied against a party by creditors, debenture holders or trustees: 

• where the other party is the Purchaser, the Purchaser may, without giving a 
notice to show cause, exercise a right under Clause 25.4; 

• where the other party is the Supplier, the Supplier may without giving a notice 
to show cause, exercise the right under Clause 25.9. 

The rights given by Clause 25.11 are in addition to any other rights and may be 
exercised notwithstanding that there has been no breach of contract The rights in 
Clause 25.11 are subject to any limitations under New Zealand Statute. 

9 Disputes 

Any dispute between the Supplier and the Purchaser arising out of or in connection 
with the Contract, including a dispute concerning rectification or frustration of the 
Contract, shall be referred to arbitration by a notice in writing by either party to the 
other party requiring that the dispute be referred to arbitration. The arbitrator shall 
not be an " employee of the Purchaser or the Supplier, a person who has been 
connected with the Contract, or a person in respect of whom there has been a 
failure to agree by the Purchaser and the Supplier. 

Notwithstanding the existence of a dispute, each party shall continue to perform the 
Contract. In particular, the Supplier shall continue with the work and the Purchaser 
shall continue to comply with Clause 22.1. 

Notwithstanding Clause 23, the Arbitrator may award whatever interest the Arbitrator 
considers reasonable. 

If one party has overpaid the other, whether pursuant to a certificate or not and 
whether under a mistake of law or fact, the Arbitrator may order repayment together 
with interest. 
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Section E 
Special Conditions of Contract 

 
For: ........................................................................................................................... 

The GENERAL CONDITIONS OF CONTRACT are the Bay of Plenty Regional Council 
General Condition of Contract for the Supply of Equipment. 

Clause numbers refer to General Conditions. 

2.0 Interpretation 

The Purchaser is the Bay of Plenty Regional Council 

The address of the Purchaser:   P O Box 364, Whakatane 

 Phone No. 0800 368 267 Fax: 0800 368 329 

The Supplier ............................................................................................................  

The address of the Supplier.....................................................................................  

.................................................................................................................................  

5.2 Provisions of Security 

* The Supplier shall provide security in the amount of $............................................  

9.2 Subcontracting 

Work which cannot be subcontract without approval: 

.................................................................................................................................  

.................................................................................................................................  

.................................................................................................................................  

12.1 Insurance of Equipment 

Insurance of the Equipment is/is not required. 

Where insurance of the Equipment is required, the party 
required to effect the insurance. 

12.2 Public Liability Insurance 

Public Liability Insurance is/is not required 

15.1 Purchaser’s Representative 

The Purchaser’s Representative to the Contract shall be that person who for the 
time being is the ________________________ of the Bay of Plenty Regional 
Council.  The Purchaser’s Representative may exercise any of the powers and 
functions of the Purchaser under the Contract including. 
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(a) The reviewing of matters in dispute. 

(b) The valuing of Variations, the certifying of payments, the issuing of a 
Certificate of Acceptance, or Advice of Non Acceptance, the issuing of a Final 
Payment Certificate, the granting of extensions of time and any changing of 
the Drawings or Specifications. 

17.1 Time for Delivery and Liquidated Damages 

• Earliest Date for Acceptance ______________________  

• Date for Delivery ______________________  

• Place for Delivery ______________________  

• Liquidated Damages per day for delay in delivery. ______________________  

• Limit of liquidated damages. ______________________  

20.0 Defects Liability 

• The Defects Liability Period ______________________  

22.3 Retention Moneys 

Retention moneys shall be retained from the amount that would otherwise be 
payable a sum equivalent to 10% for defects liability purposes. 

Of the retention moneys held by the Purchaser under 22.3: 

(a) One half shall be released with the next progress payment following the 
issue of the Certificate of Acceptance. 

(b) The balance shall be released upon the conclusion of the Defects Liability 
Period and following receipt of the Supplier’s Final Payment Claim. 

23.0 Interest on Overdue Payments 

The rate of interest on overdue payments shall be 15 percent per annum. 
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*Where there are Separable Portions these items must be deleted or left blank. 

*Separable Portions 

Separable Portion: ..................................................................................................  

Supplier shall provide security of the amount of: .....................................................  

Earliest Date for Acceptance ...................................................................................  

Date for Delivery ......................................................................................................  

Place for Delivery.....................................................................................................  

.................................................................................................................................  

Liquidated damages per day for delay in delivery: ..................................................  

Maximum Liability Under Clause 17.1: ....................................................................  

Defects Liability Period (Clause 20):........................................................................  

 

 

 

 

 

 

 

 

 

 

 

 

#Use this part of the Annexure where here are Separable Portions and ensure that the 
description of the Separable Portions covers all the work under the Contract.  Make a separate 
column for each Separable Portion. 
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Section F 
Specification 
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Chapter 9:  Checklists, Specimen Letters, 
Certificates and Forms 

No. 1 Contract Preparation Checklist (Building, Civil Engineering and Construction) 

No. 2 Contract Preparation Checklist (Professional Services) 

No. 3 Contract Preparation Checklist (Supply of Equipment) 

No. 4 Advertisement Sheet 

No. 5 Liquidated Damages Pre-Assessment  

No. 6 Contract File Summary Sheet (Access Database) 

No. 7 Tenders Received Form  

No. 8 Alternative Tenders Received  

No. 9 Short Listing Evaluation – Statements of Interest & Ability 

No. 10 Tender Evaluation Form – Lowest Price Conforming 

No. 11 Detailed Tender Evaluation 

No. 12 Tender Recommendation Report 

No. 13 Tender Evaluation – Expedited Tender Method 

No. 14 Professional Services Tenders – Grading Guidelines 

No. 15 Physical Work Tenders – Grading Guidelines 

No. 16 Tender Evaluation – Weighted Attribute Method 

No. 17 Tender Evaluation Summary and Recommendation – Weighted Attribute Method 

No. 18 Tender Evaluation Sheet – Information for Tenderers 

No. 19 Acceptance of Tender Letter (Physical Works Contracts) 

No. 20 Unsuccessful Letter (Physical Works Contract) 

No. 21 Acceptance of Tender Letter (Professional Services Contracts) 

No. 22 Unsuccessful Letter (Professional Services Contracts) 

No. 23 Execution of Contract Documents – Guidelines 

No. 24 Contract Payment Certificate 

No. 25 Certificate of Practical Completion 

No. 26 Defects Liability Certificate 
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No. 27 Final Payment Certificate 

No. 28 Variation Price Request/Reply 

No. 29 Variation Order 

No. 30 Site Instruction/Variation Order 

No. 31 Job Diary Page 

No. 32 Appraisal of Contractor’s Performance Form 

No. 33 Appraisal of Consultant’s Performance Form 

No. 34 Protection of Permanent Reference Survey Marks – Letter to Terralink 

No. 35 Request for Extension of Approved Contract Sum 

No. 36 Tender Document Authorisation 

No. 37 Contractor Feedback Letter 

No. 38 Contractor Feedback Report 

No. 39 Consultant Feedback Letter 

No. 40 Consultant Feedback Report 

No. 41 Contract Document Checklist 
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No. 1 

 

 

To:  Contract Administration Officer File_____________ 

Contract No: __________For ____________________________________________________  

 

 

To be completed by the Contract writer and returned to the Contracts Administration Officer with the 
Tender Documents or Specification 

1 Advertising Requirements: 

  Beacon   No. of Inserts: ________  Dates _____________  

  Daily Post   No. of Inserts: ________  Dates _____________  

  BOP Times   No. of Inserts: ________  Dates _____________  

  NZ Herald   No. of Inserts: ________  Dates _____________  

  NZ Govt & Local Body Tender  No. of Inserts_________  Dates _____________  

  Other   No. of Inserts: ________  Dates _____________  

2 Closing Date for Tenders: Tuesday: ________________________________________   

3 Questions about Tender Documents to:______________________________________  

4 Tender Deposit: Yes – Amount $_____________ (normally $1000)  

  Not Required 

5 Tender Evaluation: Lowest Price Conforming Tender Method  

  Weighted Attributes Method  

Consider carefully the appropriate evaluation method and the various attribute requirements.  Ensure the wording of 
the attribute descriptions is appropriate for this contract.   

6 Supporting Information Required: OK as is  

   Amendments made  

Read the requirements for the non price evaluation attributes and determine whether these are suitable. 

7 Schedule of Prices Completed: Yes  

  No  

8 Basis of Payment Completed Yes  

  No  

CONSTRUCTION CONTRACT (NZS 3910 BASED) 
CONTRACT PREPARATION CHECKLIST 



254 Environment Bay of Plenty  

November 2006  Contracts Manual - Last Updated on 24/06/10 3:55 p.m. 

9 Drawings Completed & Signed by 
 the Chief Executive Yes  

  No  

10 Type of Contract: Lump Sum  

  Measure and Value  

11 Bond: Yes   No  

  Amount:_____% or $ _____________ (if yes) 

Assess the level of risk.  Generally no Bond if value of work is less than $100,000. 

12 Bond to remain in force until: Practical Completion  

  Defects Liability Certificate  

Practical Completion unless risk is great. 

13 Possession of Site: Particular Date:_______________________  

  To be advised in Acceptance Letter  

14 Materials Advances: Yes  

  No  

15 Land Use Consent Required: Yes  

  No  

16 Engineer:___________________ Engineer’s Rep: _________________________  

17 Contract Works Insurance Required: Yes  

  No  

18 Public Liability Insurance Required ($2M) Yes  

  No  

19 Contract Period: ____________weeks 

20 Liquidated Damages Pre-estimate on file: Yes ($_____________ per day)  

  No (if No, complete it NOW!)  

21 Defects Liability Period:_______________________ months 

22 Contingency Sum: Yes ($___________________)  

  Not Applicable  

Number of wet weather days allowed for in this contract period:___________ days 
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24 Other Specific Requirements (provide details)________________________________  

 ____________________________________________________________________  

 ____________________________________________________________________  

 ____________________________________________________________________  

 ____________________________________________________________________  

  

25 Final Tender Document Approved: ________________________________________  
  Group Manager 

 

Signed:_____________________ Date:_____________________ 

 





Environment Bay of Plenty  257 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

No. 2 

 

To:  Contract Administration Officer File_____________ 

Contract No. __________For ____________________________________________________  

 

 

To be completed by the Contract writer and returned to the Contracts Administration Officer 
with the Tender Documents or Specification 

1 Advertising Requirements:  

  Beacon   No. of Inserts: ________  Dates _____________  

  Daily Post   No. of Inserts: ________  Dates _____________  

  BOP Times   No. of Inserts: ________  Dates _____________  

  NZ Herald   No. of Inserts: ________  Dates _____________  

  NZ Govt & Local Body Tender  No. of Inserts_________  Dates _____________  

  Other   No. of Inserts: ________  Dates _____________  

2 Closing Date for Tenders: Tuesday: ________________________________________   

3 Questions about Tender Documents to:________________________________________  

4 Tender Evaluation: Weighted Attributes Method  

  Lowest Price Conforming Tender Method (Go to Q7)  

Consider carefully the appropriate evaluation method and the various attribute requirements.  Ensure the wording of 
the attribute descriptions is appropriate for this contract.   

5 Attribute Weightings: 

• Relevant Experience ( %) 

• Track Record ( %) 

• Technical Skills (Personnel) ( %) 

• Management & Quality Assurance ( %) 

• Methodology ( %) 

• Price ( %) 

PROFESSIONAL SERVICES CONTRACT 
PREPARATION CHECKLIST 
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6 Tender Evaluation Panel Members (Min2) __________________________________  

 __________________________________  

 __________________________________  

7 Supporting Information Required: OK as is  

  Amendments made  

Read the requirements for the non price evaluation attributes and determine whether these are suitable. 

8 Schedule of Prices Completed: Yes  

  No  

9 Drawings Completed & Signed by 
 the Chief Executive Yes  

  No  

10 Land Use Consent Required: Yes  

  No  

11 Clients Representative:_____________________________ 

12 Public Liability Insurance Required: Yes  

  No  

13 Professional Indemnity Yes  

  No  

14 Contract Period:______________weeks 

15 Contingency Sum: Yes ($_____________________)  

 Not Applicable  

16 Other Specific Requirements (provide details) __________________________________  

 _______________________________________________________________________  

17 Final Tender Document Approved  _________________________________________  

  Group Manager 

 

Signed:_____________________ Date:_____________________ 
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No. 3 

To:  Contract Administration Officer File_____________ 

Contract No.  ............................  For:........................................................................  

 

 

To be completed by the Contract writer and returned to the Contracts Administration Officer 
with the Tender Documents or Specification 

1 Advertising Requirements: 

  Beacon   No. of Inserts:.................  Dates .................  

  Daily Post   No. of Inserts:.................  Dates .................  

  BOP Times   No. of Inserts:.................  Dates .................  

  NZ Herald   No. of Inserts:.................  Dates .................  

  NZ Govt & Local Body Tender  No. of Inserts..................  Dates .................  

  Other   No. of Inserts:.................  Dates .................  

2 Closing Date for Tenders: Tuesday: ........................   

3 Questions about Tender Documents to:......................................  

4 Tender Deposit: Yes – Amount $……………… (normally $1000)  

  Not Required  

5 Supporting Information Required: OK as is 

   Amendments made  

Read the requirements for the non price evaluation attributes and determine whether these are suitable. 

6 Schedule of Prices Completed: Yes  

   No  

7 Purchasers Representative: ..........................................................................................  

8 Delivery Date: .................................................................................................................  

9 Contingency Sum:  Yes ($………………………….)  

   Not Applicable  

10 Other Specific Requirements (provide details)  

11 Final Tender Document Approved .................................................................................  

  Group Manager 

 

Signed:......................................................... Date:..........................................................  

CONTRACT FOR SUPPLY OF EQUIPMENT 
PREPARATION CHECKLIST 
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No. 4 

- Logo - 

 

Tenders are sought from experienced (target works or services providers) for the following 
works (summary description). 

Works include (insert description of works and location). 

Tender documents for the work will be available from:  (date and time) 

At the office of: Environment Bay of Plenty 

5 Quay Street 

WHAKATANE 3080 

 

for a non-refundable document charge of $(amount). 

Tenders close at (time) on (date). Lowest or any tender not necessarily accepted. 

 

 

W E Bayfield 
Chief Executive 
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No. 5 
Not for Inclusion In Tender Documents 

LIQUIDATED DAMAGES PRE-ASSESSMENT 

Contract No ............................................. File No: ................................................  

Title: .......................................................................................................................  

Estimated Contract Cost: $.......................... Date:....................................................  

Pre-assessment of daily amount to be payable in terms of clause 10.5 of the General 
Conditions of Contract (to be completed prior to compilation of tender documents). 

Note: Delete items below that are not applicable and detail calculation of figures on 
separate sheet if necessary. 

  Daily Amounts $ 

Engineer to Contract: .................   hours @ $ .................. /hr ......................  

Engineer’s Representative .................   hours @ $ .................. /hr ......................  

Works Supervisor .................  hours @ $ ................... /hr ......................  

Travel costs/day and other direct costs 

Additional facility user costs due to late completion 

Additional cost of providing or maintaining existing or 
temporary facilities  ......................  

Any expenditure incurred directly by the Principal 
as a result of late completion  ......................  

Storage or other charges on Principal supplied items ......................  

Any loss in revenue by the Principal ......................  

Additional professional fees paid for late completion ......................  

Loss of use of moneys calculated at _______% ......................  

Any other loss or expense not included above but likely 
to be incurred as follows: (specify) 

...............................................................................................................................................  

...............................................................................................................................................  

TOTAL SUM PER CALENDAR DAY (Rounded to nearest $10) 
(exclusive of GST)  $......................... 

Prepared by:……………………………Checked by……………………Date:…………………… 
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No. 6 

Contract Summary 
Preliminary Administration 

  Contract No:  Project:  

  Engineer/Proj Manager:   Document Deposit:  

  Engineer’s Rep/PM:   Tender Deposit:  

  Documents Approved:   Liq Damages Preassessment:  

  Closing Date:   Bond:  

  Estimate:   Bond Effective Until:  

Tender Administration 

  Contractor  

  Postal Address:  

  City:   Category:  

  Contract Sum:   Recommendation by:  

  Contingency:   Approved by:  

  Number Received:  

  Percentage Estimate:  

  Date of Acceptance:   Insurance Required:  

 Documents to Contractor:    Amount:  

  Other Tenderers Notified:   Insurance Co:  

 Signed Documents Checked:   Date Received:  

 Signed Documents Returned:   Insurance Required (2):  

  Documents Distributed:   Amount (2):  

  Start Date:   Insurance Co (2):  

  Contract Period (Weeks):   Date Received (2):  

  Due Date for Completion:   Bond Received:  

  Revised Completion Date:   Surety:  

Final Administration 

  Tender Deposit Returned:   Contract Sum Extended:  

 Practical Completion Certified:   Date Extended:  

 Defects Liability Period (Months):   Contract Sum Extended (2):  

  Defects Certificate Due:   Date Extended (2):  

  Defect. Certificate Issued:   Total Time Extensions:  

  Bond Released:   Liquidated Damages:  

 Perf. Appraisal Completed:    

  As-Builts Provided:   Final Payment Certificate Issued:  

 Feedback Report Returned:   Final Cost of Contract:  

Notes: 

...............................................................................................................................................  

...............................................................................................................................................
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No. 7 

 

 

 

Tenders Received Form 
Contract Title: ........................................................................................  

Contract Number: ........................................................................................ 

Tender Box Opened By: ........................................................................................ 

Witness: ........................................................................................ 

Witness: ................................................................................................. 

Time:/Date: ................................................................................................. 

Estimate: $............................................................................................... 

Tender Received From Tender Price 

1  

2  

3  

4  

5  

6  

7  

8  

9  

10  

11  

12  

13  

Signed: ................................................................................................................. 

Signed: ................................................................................................................. 

Signed: .................................................................................................................  
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 Environment Bay of Plenty 
‘ALTERNATIVE’ TENDERS RECEIVED FOR PASSENGER TRANSPORT CONTRACT 

(Contract No: Contract Title) 

‘A’ envelopes for (Contract Number) marked as ‘Alternative Tenders’, were received from the following tenderers, by (Time) pm on (Date), and 
opened at (Time) on (Date) in the presence of the undersigned. 

Tenderer Marked Tender Submissions Forms (A-F) Named Envelope B (Number) 
    

    

    

    

    

    

    

    

    

    

    

 

(Signed) .................................................  ................................................................   

 Garry Maloney Barry Reid 
 Transport Policy Manager Transport Planner 

N
o. 8 
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No. 9 

Environment Bay of Plenty 

Short Listing Evaluation – Statements of Interest & Ability 

Contract No:   ..............................................  For:  ......................................................   

 

 
Tenderers 

           

Attribute Grades: 0 (Fail) to 100 (Excellent) 

Relevant 
Experience 

          

Track 
Record 

          

Technical 
Skills 
(Personnel) 

          

Management 
Skills 

          

Totals 
          

 

 

 

Notes: 
1. Each attribute shall be scored on a points basis from 0 (ail) to 100 (excellent). 
2. Scores for each attribute shall then be summed and only the highest scoring prospective, Consultants, 

generally not exceeding five in number, shall be requested to submit a full tender. 
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No. 10 

Environment Bay of Plenty 

Tender Evaluation – Lowest Price Conforming 

 

 

Contract No:   ..............................................  For:  ......................................................   

 

 
Tenderers 

      

Attribute Grades: Pass/Fail 

Relevant 
Experience 

        

Track 
Record 

 
 

       

Technical 
Skills 
(Personnel) 

        

Appropriate 
Resources 

        

Management 
Skills 

        

Methodology 
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No. 11 

Detailed Tender Evaluation 

Section A: Evaluation of Price 

1 Value of Tender as submitted: $ 

2 Percentage of Estimate:  

3 Errors in the Tender:  

Is the amount in words the same as the amount in figures? Yes/No 
Is the value in the priced schedule the same as on the Tender Form? Yes/No 
Is the tender extended correctly? Yes/No 
Is the tender summed correctly? Yes/No 

Comments: 

4 Tags (assess the value of each tag) 

5 Aggregate Value of the Tags ±$ 

6 Total Value of the Tender Including Adjustments Due to Tags: $ 

 Can tender be considered for detailed consideration of non-
price attributes?  (If no, give brief reason and action taken) Yes/No 

 
Section B:  Tender Documents 

Has the following information been supplied as part of the tender? 

1 Completed Tender Form: Yes/No 

2 Is Tender Form Signed: Yes/No 

3 Completed Schedule of Prices: Yes/No 

4 Supporting Information: 

Relevant Experience Yes/No 
Track Record Yes/No 
Technical Skills Yes/No 
Resources Yes/No 
Management Skills Yes/No 
Methodology Yes/No 

5 Schedule of Proposed Sub-Contractors Yes/No 

6 Schedule of Current Commitments Yes/No 
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7 Health & Safety Management Plan Yes/No 

8 Other Tender Information (list) Yes/No 

9 Are Alternative Tenders offered: Yes/No 

Can tender be considered for further detailed evaluation of non-price attributes?  
(If no, give brief reason and action taken) 

 
Section C:  Detailed Evaluation of Non-Price Attributes 

Is the tender acceptable on the following attributes?  (Comment as required) 

Relevant Experience: Yes/No 

Track Record: Yes/No 

Technical Skills: Yes/No 

Resources: Yes/No 

Management Skills Yes/No 

Methodology: Yes/No 

 

Tender Tags: (Include brief description of each tag and comment upon its effect) 

Does this tender conform to the requirements of Yes/No 
the Tender Documents and Specifications?  
(If no, give brief reason and action taken) 

 

Prepared: __________________________________  

Name: __________________________________  

Date:   
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No. 12 

Tender Recommendation Report 
 

Contract No: 

Contract Name: 

No. of Tenders Received: 

 

We are pleased to submit our recommendation for the above tender.  Would you please 
return to us the necessary approval signatures so that we may arrange contract award and 
construction. 

1 Extent of Works 

(insert scope of works from tender document) 

2 Tender Closed (date)  

3 Expected Commencement (date)  

Expected Completion (date) + (No) months defects liability period 

4 Tenders Received Price (excluding GST)  

(list tenderers) ($values) 

5 Engineers Estimate [including Contingency ($value)] ($value) excl GST 

6 Review of all Tenders and ‘Tags’ 

7 Evaluation of Recommended Tenderer’s Non-Price Attributes 

The method of tender evaluation was (state or describe method) The non-price 
attributes of (name) have been assessed as (scores): 

Proposed sub-contractors are as follows:  (role), (name of sub-contractors) 

8 Credit Check 

A credit check on the company (revealed nothing adverse/is attached to this 
recommendation). 

9 Services 

A sum of ($value) is included in the recommended tender price. 

10 Contingency 

Contingency of ($value) is included in the recommended tender price. 
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11 Project Costs (delete from/add to the following as applicable)  

Contract (excluding contingencies) ($value) 

• Contingency ($value) 

• Engineering Design and Survey Fees ($value) 

• Tendering Fees ($value) 

• Supervision Fees ($value) 

• Services ($value) 

• Miscellaneous ($value) 

Total ($value) 

12 Recommendation 

Our recommendation is that Contract (No) be awarded to (Recommended Tenderer) 
for the sum of ($value) (excluding GST).  Their subcontractors are suitably experienced 
and competent in the work to be completed. 

13 Tender Period Limitations 

Tenderers must be notified within one month of tender close (in accordance with NZS 
3910:1998). The Tender Validity Period (if applicable) expires on (date). 

 

Recommendation prepared by: (TET names, dates) 

Recommendation supported by: 

Approved by: 
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No. 13 

Tender Evaluation – Expedited Tender Method 
 
Contract No: ...................................  For:....................................................... 

  
Tenderers 

 

Attribute Weight (1) Tender Grades (2) and Tender Scores (3) 
 

Relevant 
Experience 10% 0.00 0.00 0.00 0.00  0.00 00.0

Track Record 10% 0.00 0.00 0.00 0.00  0.00 00.0

Technical Skills 
(Personnel) 20% 0.00 0.00 0.00 0.00  0.00 0.00

Management Skills 20% 0.00 0.00 0.00 0.00  0.00 0.00

Methodology 20% 0.00 0.00 0.00 0.00  0.00 0.00

Price (4) 20% 0.00 0.00 0.00 0.00  0.00 0.00

Totals 100% 0.00 0.00 0.00 0.00 0.00 0.00

 

 

 

 

 

 

 

 

 

Notes: 
1 Weighting is pre-determined and stated in tender documents 
2 Grades range from 0 (Fail) – 100 (Excellent) 
3 Scores = Grades x Weighting 
4 Price Grade = 50 + 100 x (Estimate – Tender Price / Estimate) or as specified in the Tender 

Documents. 

Tender Prices Received: Grade 
0 #### 
0 #### 
0 #### 

Median Price #NUM 

Consultant Price Score 

 0 $ 0.00 
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No. 14 

Professional Services Tenders: Grading Guidelines 
Relevant Experience: Investigation and Design, Construction Supervision, Project 

Management, Regulatory and Public Relations etc. 

Possible Score Technical Scale of Experience When 

91-100 Directly applicable In current year or 
previous 

71-90 Very related 
Same size or larger 

Last 3 years 

46-70 Related 1/3 to ½ this package 3-5 years 

36-45 Barely related Up to 1/3 this package 5-10 years 

0-35 Unrelated Very small Over 10 years 

 
Track Record: Design and Management of Works comparable to this project 

etc. 

Possible Score Quality of 
Performance 

Budgetary 
Performance Timeliness 

91-100 Exceeds requirements 
in every regard 

71-90 Requirements are fully 
met 

Do not exceed budget Consistently meets 
time deadline 

46-70 Generally OK, some 
deficiencies Some over budget 

36-45 Needs improvements to 
be acceptable 

0-35 Unacceptable 
Frequently over budget 

Misses occasional 
deadline 

 
Technical Skills: Investigation and Design, Construction Supervision, Contract 

Management, Regulatory and Public Relations etc 

Possible Score Qualification/Training Relevant Experience Focus and 
Availability 

91-100 Excellent in every 
regard Directly applicable Excellent in every 

regard 

71-90 Meets the requirements Very related Meets requirements 

46-70 
Generally meets 
requirements, some 
deficiencies 

Related 
Generally meets 
requirements, some 
deficiencies 

36-45 Barely adequate Barely related Barely adequate 

0-35 Not appropriate Unrelated Unacceptable 

Management Skills: Project Management, Contractual Management, Financial, 
Regulatory and Public Relations etc. 
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Possible Score Company Systems People Commitment and 
Backup 

91-100 Exceeds requirements 
in every regard 

Exceeds requirements in 
every regard 

Exceeds requirements in 
every regard 

71-90 Meets the requirements Meets the requirements Meets the requirements 

46-70 
Generally meets the 
requirements, some 
deficiencies 

Generally meets 
requirements, some 
deficiencies 

Generally meets 
requirements, some 
deficiencies 

36-45 Barely adequate Barely adequate Barely adequate 

0-35 Inappropriate Inappropriate Inappropriate 

 
Methodology: Project Management and Quality Assurance, Methods and 

Programme, Regulatory – Public Relations etc 

Possible 
Score Appropriateness Quality Plan Innovation 

91-100 Exceeds requirements  Good benefits to Environment 
Bay of Plenty 

71-90 Meets the requirements Meets the requirements Some benefits to 
Environment Bay of Plenty 

46-70 Adequate, some 
deficiencies 

Adequate, some 
deficiencies 

No dis-benefits to 
Environment Bay of Plenty 

36-45 Barely adequate Barely related Some dis-benefits to 
Environment Bay of Plenty 

0-35 Inappropriate Inappropriate Unacceptable dis-benefits to 
Environment Bay of Plenty 
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No. 15 

Physical Works Tenders: Grading Guidelines 
Relevant Experience: Experience in the execution of road maintenance projects 

comparable with this contract 

Possible Score Technical Scale of Experience When 

91-100 Directly applicable In current year or 
previous 

71-90 Very related 
Same size or larger 

Last 3 years 

46-70 Related 1/3 to ½ this package 3-5 years 

36-45 Barely related Up to 1/3 this package 5-10 years 

0-35 Unrelated Very small Over 10 years 

 
Track Record: Record of completing contracts to the Principal’s satisfaction 

Possible Score Quality of Performance Budgetary 
Performance Timeliness 

91-100 Exceeds requirements in 
every regard 

71-90 Requirements are fully 
met 

Do not exceed budget Consistently meets 
time deadline 

46-70 Generally OK, some 
deficiencies Some over budget 

36-45 Needs improvements to 
be acceptable 

0-35 Unacceptable 
Frequently over budget 

Misses occasional 
deadline 

 
Resources: The equipment, depots, facilities and labour force which the 

Tenderer proposes to use in carrying out the contract. 

Possible Score Suitability Availability 

91-100 Exceeds requirements Exceeds requirements in every 
regard 

71-90 Meets the requirements Meets the requirements 

46-70 Adequate, some deficiencies Generally meets requirements, 
some deficiencies 

36-45 Barely adequate Barely adequate 

0-35 Inappropriate Inappropriate 
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Management Skills: Project management, contractual management, financial, 
regulatory and public relations etc. 

Possible Score Company Systems People Commitment and 
Backup 

91-100 Exceeds requirements in 
every regard 

Exceeds requirements 
in every regard 

Exceeds requirements 
in every regard 

71-90 Meets the requirements Meets the requirements Meets the 
requirements 

46-70 
Generally meets the 
requirements, some 
deficiencies 

Generally meets 
requirements, some 
deficiencies 

Generally meets 
requirements, some 
deficiencies 

36-45 Barely adequate Barely adequate Barely adequate 

0-35 Inappropriate Inappropriate Inappropriate 

 
Technical Skills: Technical competence of personnel proposed for the contract. 

Possible Score Qualifications/Training Relevant Experience Focus and 
Availability 

91-100 Excellent in every regard Directly applicable Excellent in every 
regard 

71-90 Meets the requirements Very related Meets requirements 

46-70 
Generally meets 
requirements, some 
deficiencies 

Related 
Generally meets 
requirements, some 
deficiencies 

36-45 Barely adequate Barely related Barely adequate 

0-35 Not appropriate Unrelated Unacceptable 

 
Methodology: The procedures the Tenderer proposes to achieve the end results 

specified in the contract. 

Possible Score Suitability Availability 

91-100 Exceeds requirements Good benefits to Environment Bay of Plenty 

71-90 Meets the requirements Some benefits to Environment Bay of Plenty 

46-70 Adequate, some deficiencies No dis-benefits to Environment Bay of Plenty 

36-45 Barely adequate Some dis-benefits to Environment Bay of 
Plenty 

0-35 Inappropriate Unacceptable dis-benefits to Environment Bay 
of Plenty 
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Tender Evaluation – Weighted Attribute Method 
CONTRACT NO: ............................................................  FOR: .................................................................................................... 

  Tenderers 

      

Attribute Weight (1) Tender Grades (2) and Tender Scores (3) 

Relevant Experience 15% 0.00 0.00  0.00 0.00 

Track Record 15% 0.00 0.00  0.00 0.00 

Technical Skills (Personnel) 15% 0.00 0.00  0.00 0.00 

Management & QA Skills 10% 0.00 0.00  0.00 0.00 

Methodology 25% 0.00 0.00  0.00 0.00 

Price (4) 20% “VALUE #VALUE #VALUE #VALUE #VALUE #VALUE #VALUE #VALUE 

Totals(5) 100% #VALUE #VALUE #VALUE #VALUE 
Notes: 
1 Weighting is pre-determined and stated in tender documents 
2 Grades range from 0 – 100, Less than 35 = Fail 
3 Scores = Grades x Weighting 
4 Price Grade = 150 – 100 x (Tender Price / Estimate) 
5 Total Grades are rounded to the nearest whole number 
 
Tenderer Prices Received Grade 
  0 #VALUE 
  0 #VALUE 
  0 #VALUE 
  0 #VALUE 

  
 Consultant: #VALUE 
 
 Price: #VALUE 
 
 Score: #VALUE 

N
o. 16 
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No. 17 
 

Tender Evaluation Summary and Recommendation 
 
Contract No:   Closing Date of Tenders:  

Contract Name:  

Project Manager:   No. of Tenders Received:  

Contract Estimate: $   Percentage of Estimate:  

Tender Evaluation Panel:  

Attribute Weighting (1) Range of Scores (2) 

Relevant Experience 15% 0.00 – 0.00 

Track Record 15% 0.00 – 0.00 

Technical Skills (Personnel) 15% 0.00 – 0.00 

Management & QA Skills 10% 0.00 – 0.00 

Methodology 25% 0.00 – 0.00 

Price (3) 20% #VALUE! - #VALUE! 

Totals (4) 100% #VALUE! - #VALUE 

Notes: 
1 Weighting is pre-determined and stated in tender documents. 
2 Scores = Grades x Weighting (Grades range from 0 – 100.  Less than 35 = Fail). 
3 Price Grade = 150 – 100 x (Tender Price / Estimate). 
4 Total Grades are rounded to the nearest whole number. 
5 Prices received: 
 
 
Comments: 
...........................................................................................................................................................  

...........................................................................................................................................................  

...........................................................................................................................................................  

...........................................................................................................................................................  

...........................................................................................................................................................  

 
RECOMMENATION: (By Tender Evaluation Panel) 
 
THAT CONTRACT FOR__________________________________________________BE AWARDED 
TO_______________________________________ FOR THE SUM OF $______________________ 
 

APPROVED: _______________________________  DATE: ________________________  
 
APPROVED: _______________________________  DATE: ________________________  
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No. 18 

Professional Services Tender Evaluation Sheet 
Information for Tenderers 

Project: .............................................................................................................................  

Contract: ................................  Tenderer: .............................  Date: ............................  

Attribute Weighting (1) Range of Scores (2) Yours Score 

Relevant Experience 15% 0.00 – 0.00 0.00 

Track Record 15% 0.00 – 0.00 0.00 

Technical Skills (Personnel) 15% 0.00 – 0.00 0.00 

Management & QA Skills 10% 0.00 – 0.00 0.00 

Methodology 25% 0.00 – 0.00 0.00 

Price (3) 20% #VALUE! - #VALUE! #VALUE 

Totals (4) 100% #VALUE! - #VALUE #VALUE 

 
Notes: 
 
1 Weighting is pre-determined and stated in tender documents 

2 Scores = Grades x Weighting (Grades range from 0 – 100.  Less than 35 = Fail). 

3 Price Grade = 150 x 100 x (Tender Price / Estimate) 

4 Total Grades are rounded to the nearest whole number 

5 Total number of tenders received: ................................  

6 Tenderer’s price used for evaluation purposes: $..............................  

7 Project Manager’s Estimate: $..............................  

8 Price range of conforming tenders used for evaluation purposes: $..............................  
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No. 19 

Acceptance of Tender Letter  
(Physical Works Contract) 

 
 
[Date] 
 
 
[Address] 
 
 
 
Dear [Name] 
 
Contract No. [number] 
 
I am pleased to advise that your tender in the sum of $[amount], excluding GST for Contract 
No [number] has been accepted.  For your information the Engineer’s estimate for this work 
was $[amount] and the other prices received were $[amount]. 
 
Three sets of contract documents have been enclosed. Would you please arrange for the 
signing of these sets of documents, in particular, the formal execution of the Contract 
Agreement.  Only the Contract Agreement is required to be signed.  You need not initial 
every page of the documents.  Once signing has been completed, please return the 
documents for execution by the Council. 
 
Confirmation of Public Liability Insurance cover to the value of $[amount]  and All Risks 
Insurance cover to the value of $[amount] is required in accordance with the Special 
Conditions of Contract.  Please provide confirmation on the appropriate forms included within 
the documents. 
 
Possession of the site is given from [date] although work shall not commence until Council 
has received satisfactory confirmation of insurance cover on the forms enclosed. The 
contract period is [number] weeks which makes the due date for completion [date]. 
 
A Bond of $[amount] is also required which must be completed in accordance with Clause 
3.1 of the Special Conditions of Contract.  Your attention is drawn to the formal requirements 
for execution of the Bond.  These are set out as a footnote to the Form of contractor’s bond.  
Copies of this bond form are also included within the documents.  
 
Would you please give these matters your urgent attention.  You are reminded that no 
contract payments will be made until these particular requirements have been met and the 
Contract documents have been signed and returned to Council.  The Engineer’s 
representative to this Contract is the [name].  Any future correspondence should be directed 
to him. 
 
The document deposit is enclosed and in accordance with Clause 9.2 of the Conditions of 
Tendering the tender deposit will be returned to you with the first progress payment.  I look 
forward to the successful completion of the project. 
 
Yours faithfully 
 
[Name] 
[Designation]
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No. 20 

Unsuccessful Tenderer Letter 
(Physical Works Contracts) 

 
 
 
 
[Date] 
 
 
 
[Address] 
 
 
 
 
 
Dear [Name] 
 
Contract No. [Number] 
 
Tenders received for Contract No.[number] have been considered by Council. You are 
advised that your tender for this work was unsuccessful. 
 
The successful tender was from [name of contractor] at a price of $[amount]. For your 
information the Engineer’s Estimate for this work was $[amount] and other prices received 
were $[amounts]. 
 
As specified in the Conditions of Tendering, the deposit charged on the tender documents 
shall be refunded providing the documents are returned in a reasonable condition no later 
than 10 working days after the date of this letter.  If the documents are not returned within the 
10 days specified the document deposit will be forfeited. 
 
I thank you for your interest in the work and hope that if other work is available you will take 
the opportunity to tender again. 
 
Enclosed is your cheque for $[amount] being refund of your tender deposit. 
 
Yours faithfully 
 
 
 
[Name] 
[Designation] 
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No. 21 

Acceptance of Tender Letter 
(Professional Services) 

 

[Date] 

 

Attention [name] 

[Address] 

 

 

Dear [name] 

Contract No [number] For: [name] 

I am pleased to advise that your tender in the sum of $[amount] excluding GST for Contract  
[name] has been accepted. 

Attached is a tender evaluation sheet listing details of your tender attributes scores and the 
range of scores received for the Contract. 

Three sets of contract documents have been enclosed for signing by the Company.  Would 
you please arrange for these sets of documents to be completed, in particular, the formal 
execution of the Contract Agreement.  Please note that only the Contract Agreement is 
required to be signed.  You need not initial every page of the documents.  Once the 
documents have been completed, please return the documents for execution by the Council. 

You are reminded of the insurance requirements of the Contract.  Please provide evidence of 
insurance cover as soon as possible.  No contract payments will be made until these 
particular requirements have been met and the Contract documents signed and returned to 
Council. 

[name] will be the Project Manager for the Contract.  Any future correspondence should be 
directed to him. 

Yours faithfully 

 

 

[Name] 
[Designation] 

Encl 4 Tender Evaluation Sheet 
 Contract documents x3 
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No. 22 
Unsuccessful Tenderer Letter 

(Professional Services Contracts) 
 

 
[Date] 
 
 
 
 
 
 
 
 
 
 
 
Dear Sir 
 
CONTRACT NUMBER [number] 
 
Tenders received for the above contract have been considered and I regret to inform you that 
your tender was not successful.   
 
The successful tender was from [contractor name] in the sum of $[amount].  Attached is an 
evaluation sheet listing details of your tender attributes scores and the range of scores 
received for the contract. 
 
I thank you for your interest in the work and hope that if other work is available, you will take 
the opportunity to tender again. 
 
Yours faithfully 
 
 
 
[Name] 
[Designation] 
 
Encl 1 Tender Evaluation Sheet 
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No. 23 

Execution of Contract Documents 
(Please read before signing the attached documents) 

 
In order to have legal effect and to protect the parties involved in the contractual relationship, 
the document must be executed (signed) correctly. 
 
For Bay of Plenty Regional Council (Environment Bay of Plenty), this requires signing, and 
sealing (if a company), of the Contract Agreement in each set of documents, in the presence 
of a witness; and the signing of the contents page of each set of documents.  Specific 
requirements are as follows: 
 
By a Company 
 
(a) For companies incorporated under the 1955 Companies Act, documents may be 

signed on behalf of a company and under the Common Seal of the company by: 

• Two or more Directors of the company: 

• A Director and the Secretary of the company whose signatures must be 
witnessed; or 

• If the Articles of the company so provide, a Director, or other person or class 
of persons whose signature or signatures must be witnessed.  

(b) For companies incorporated under the 1993 Companies Act, documents may be 
signed on behalf of a company by: 

• Two or more Directors of the company: 

• If there is only one Director, by that Director whose signature must be 
witnessed; or 

• If the constitution of the company so provides, a Director, or other person or 
class of persons whose signature or signatures must be witnessed. 

 
e.g. THE COMMON SEAL of ) 
 SMITH AND JONES LIMITED ) 
 was affixed in the presence of: ) 
 
 ________________________________  Director 
 
 ________________________________  Director/Secretary 

 
By an Individual or Partnership 
 
All persons named in the document are to sign the document.  The witness must add his/her 
occupation and address to their signature. 
 

e.g. SIGNED by BRUCE FOGG ) 
 in the presence of: ) 
 
 ________________________________  Witness 

 ________________________________  Occupation 
 ________________________________  Address
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No. 24 
 

Contract Payment Certificate 
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No. 25 
 

Certificate of Practical Completion 
 
 
[DATE] 
 
 
 
 
 
 
 
 
 
Dear Sir 
 
Contract Number [number] 
 
In accordance with 10.4.4 of the General Conditions of Contract (NZS 3910:2003), I certify 
that the works included in the above contract were substantially completed on [DATE] and 
this Certificate applies from that time. 
 
In accordance with the Special Conditions of Contract one half of the retentions shall be 
released with the next progress payment.  The balance of retentions of […….]% shall be 
released upon satisfactory completion of the [     ] month period of maintenance, on [DATE] 
and upon receipt of your final claim. 
 
(Optional) 
 
This certificate may be forwarded to your surety named in the Bond to serve as evidence that 
all liability under the Bond ceased on and from the date certified above. 
 
(Optional) 
 
Minor items which remain to be completed during the Defects Liability Period include: 
 
 
Yours faithfully 
 
 
 
 
Engineer to Contract 
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No. 26 
 

Defects Liability Certificate 
 
 
 
 
[DATE] 
 
 
 
 
 
 
 
 
 
Dear Sir 
 
Contract Number [number] 
 
In accordance with 11.3 of the General Conditions of Contract (NZS 3910:2003), I certify that 
the Defects Liability Period for the above contract has expired and that any remedial work 
during this period has been satisfactorily completed. 
 
(Optional) 
 
This Certificate may be forwarded to your surety named in the Bond to serve as evidence 
that all liability under the Bond ceased on and from the date of this Certificate. 
 
Yours faithfully 
 
 
 
 
 
Engineer to Contract 
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No. 27 
 

Final Payment Certificate 
 
 
 
[DATE] 
 
 
 
 
 
 
 
 
 
Dear Sir 
 
Contract Number. 
 
This is to certify that Council has received your final account for works in accordance with the 
above Contract and final payment of $[amount] including $[amount] (GST) (being the 
balance of retention moneys) is herewith enclosed. 
 
 
Yours faithfully 
 
 
 
 
 
 
[Name] 
[Designation] 
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No. 28 
Variation Price Request/Reply 

 
ENVIRONMENT BAY OF PLENTY 

P O Box 364 
WHAKATANE 3080 

Ph: 0800 368 267 
Fax:  0800 368 329 

 
 
Date: EnvBOP Ref:__________________________ 
 
From/To Contractors Reference:__________________ 
  
 Request No: __________________________ 
 
 
 
 
 
Contract No:  ___________ For: ________________________________________ 
 
To/From: _________________________________________________________ 
 
Re: _________________________________________________________ 
 
Copies to: _________________________________________________________ 
 
Refer General Conditions (___________) and Special Conditions (_________________) of 
Contract. 
 
Proposed Variation 
 

Item Description Unit Quantity Rate Amount 
      

 
Extension of time sought in respect of above items under General and Special Conditions of 
Contract: 
 
________________________________ Working Days 
 
Contractor’s Signature ____________________  per __________________ 
 
Date: ____________________   __________________ 

VARIATION PRICE REQUEST: REPLY 
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No. 29 
 

Variation Order 
 

ENVIRONMENT BAY OF PLENTY 
P O Box 364 

WHAKATANE 3080 
Ph: 0800 368 267 

Fax:  0800 368 329 
 
 
 
 
Contract No:  ___________ For: ________________________________________________  
 
Contractor: _________________________________________________________________  
 
 
Dear Sir 
 
VARIATION ORDER NO. _____________ CONTRACT 
NO:_____________DATE:__________ 
 
Under the General Conditions of Contract you are advised of the following Variations to the 
contract: 
 

Item Description Unit Quantity Rate Amount 
      

 
 Sub Total: +__$ 
 Amount of Items as Tendered:       $ 
 Net Cost of this Variation Order: +__$ 
 
Tendered Contract Sum ± $ ______________  
 
Less Contingency Sum  - $ ______________  
 
Previous Approved Variations ± $ ______________  
(Nos._______________) 
 
Present Contract Value*  $ ______________  
* Note: Excludes Contingency Sum 
 
Plus/Minus this Variation  $ ______________  
 
New Contract Value   $ ______________  
 
Yours faithfully 
 

VARIATION ORDER 
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No. 30 
Site Instruction/Variation Order 

 
ENVIRONMENT BAY OF PLENTY 

P O Box 364 
WHAKATANE 3080 

Ph: 0800 368 267 
Fax:  0800 368 329 

 
Date: _____________________  File No: 27 _________________ 
 
 
 
SITE INSPECTION NO. ......................................... 
 
VARIATION ORDER NO. ......................................... 
 
 
Contract No:_________________  For: _________________________________________  
 
 
 
To: __________________________________________________________________  
 
 __________________________________________________________________  
 
Attention: _________________________  
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No. 31 
 

Contract Job Diary 
 
 
Contract No:_________________  Date: _________________ 
 
Arrived on Site: ______________________  Left Site: ____________________________  
 
Weather: ______________________  Condition of Work: ____________________  
 
_____________________________________________________________________________  
 
No. and Classification of Workers on Site: ___________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 

Plant on Site Working Standing Remarks 

    

    

    

    

    

    

 
General Remarks and Information: _________________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 
_____________________________________________________________________________  
 
 
 
Signed:__________________________  
 (Engineer or Representative) 
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 No 32 
 

Contract Completion Report and Appraisal of 
Contractor’s Performance 

Contract file no.____________ and 1360 01 C02 
 

Contract No. For 

Contractor:  

Site Possession: Contract Period: 

Practical Completion: Time Extensions: 

Accepted Tender Price: Final Contract Price: 

Liquidated Damages: Overall Performance: 

 
For the purposes of this appraisal the gradings used have been allocated the following 
definitions: 
 
Poor: Unsatisfactory performance 
Satisfactory: Generally met expectations or requirements 
Good: Consistently met expectations or requirements 
Excellent: Exceeded expectations or requirements 
 
 
SECTION A:  To be completed following Certification of Practical Completion 
 
1 Did contract work commence within the required time?  If not, state Contractor’s reason 

for delay. 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

2 State any difficulties encountered by Contractor in setting out work.   
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

3 Availability of manpower/plant etc at site when required: 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  
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4 Performance of workers engaged, particularly Site Foreman: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

5 Overall co-ordination of site works: 
 
5.1 Liaison with other Authorities if services were affected: 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

5.2 Contractor’s Representative’s knowledge of obligations under the Contract, i.e. 
familiarity with plans, specifications, NZS 3910 etc. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6 Compliance with the Quality Assurance Programme: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6.1 Overall performance of subcontractors: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6.2 Standard of temporary traffic control: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6.3 Provide details of any conflict that had arisen with the Contractor and how this was 
resolved. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6.4 Comment on the attitude of the Contractor towards assessment of variations (i.e. left to 
Engineer or constantly sought additional payments). 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 



Environment Bay of Plenty 319 

Contracts Manual - Last Updated on 24/06/10 3:55 p.m. November 2006 

7 Health & Safety Management:  Comment on any incidents that were handled 
particularly well or poorly: 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

8 If liquidated damages were imposed, could they have been avoided by the Contractor, 
and how? 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

9 Standard of paper work/communications/invoicing etc. 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

10 Would you be happy to supervise another Contract that is awarded to this Contractor? 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

11 Comment, with reasons, on any aspects of the Contract documents which could have 
been amended / deleted etc for improved Contract performance: 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

Prepared by: Date: 
 
Designation: 
 
Signed: ___________________________________________________________________  
  (Engineer’s Representative) 
 
 
Signed: ___________________________________________________________________  
  (Engineer) 
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SECTION B:  To be completed following Certification of Practical Completion 
 
1 Response of Contractor to maintenance requirements/requests. 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

2 Standard of work during maintenance period. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

3 Would you still be happy to supervise another contract that is awarded to this 
Contractor? 
......................................................................................................................................

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

4 Overall performance of Contractor. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

5 Recommendations for future Contracts: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

Prepared by: Date: 
 
Designation: 
 
Signed: .......................................................................................................................................  
  (Engineer’s Representative) 
 
Signed: .......................................................................................................................................  
  (Engineer) 
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 No 33 
 

Contract Completion Report and Appraisal of 
Consultants Performance 

 
Contract file no.____________ and 1360 01 C02 
 
 
Contract No.: 

Consultant: 

Date of Acceptance: Date Completed: 

Accepted Tender Price: Final Contract Price: 

Key Personnel:  

 
For the purposes of this appraisal the gradings used have been allocated the following 
definitions: 
 
Poor: Unsatisfactory performance 
Satisfactory: Generally met expectations or requirements 
Good: Consistently met expectations or requirements 
Excellent: Exceeded expectations or requirements 
 
1 Did the professional services work commence and proceed on time?  If not, state 

reasons for delay. 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

2 Were there any problems or delays with the execution of contract documents 
and confirmation of insurance cover? 

 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

 
3 Were there any problems or delays with the execution of contract documents 

and confirmation of insurance cover? 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  
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4 Availability of key personnel when required: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

5 Performance of key personnel particularly Team Leader: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

6 Overall co-ordination and management of the project: 
 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

7 Liaison with other Authorities: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

7.1 Were the professional services completed within budget and contract price?  If NO, 
give reasons. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

8 Standard of Quality Assurance:  
 
8.1 Overall performance of secondary consultants 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 
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8.2 Was the physical works contract (if applicable) supervised by the Consultant completed 
on time and within the approved budget?  
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

8.3 Provide details of any conflict and had arisen with the Consultant and how this was 
resolved. 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

8.4 Comments on the attitude of the Consultants towards assessment of variations or 
claims for additional professional fees. 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

9 Health and Safety Management:  
 
Comment on any incidents that were handled particularly well or poorly. 

 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

10 Standard of reporting/communicating/invoicing etc. 
 

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

10.1 Would you be happy to manage another Contract that is awarded to this Consultant? 
.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  

.....................................................................................................................................  
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10.2 Comment, with reasons, on any aspect of the Contract documents which could have 
been amended / deleted etc for improved Contract performance. 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

 

11 Overall performance of the Consultant: 
...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

...................................................................................................................................... 

 
 
 
 
 
 
Signed: ________________________________  Date:__________________________  
  (Project Manager) 
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No. 34 
 
 
 
[DATE] 
 
 
 
 
 
 
 
The Chief Surveyor 
Terralink 
P O Box 494 
ROTORUA 3201 
 
 
Dear Sir 
 
Protection of Permanent Reference Survey Marks:  Contract No: [number] For [name] 
 
Enclosed are plans for Council’s proposed Contract No. [number] for [name]. 
 
Work is expected to begin in approximately [date] . 
 
This notification is provided under Sections 67 and 68 of the Survey Act 1986 to enable 
Terralink to ensure that any Permanent Reference Survey marks in the vicinity of the 
proposed works are properly protected. 
 
Any correspondence regarding this notification should be directed to [name]. 
 
Yours faithfully 
 
 
 
 
 
[Name] 
[Designation] 
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No. 35 
 

Request for Extension of Approved Contract Sum 
 
 
Contract No.  For: 
 
 
Contractor: 
 
Engineer’s Rep/Project Manager: 
 
Accepted Tender Price: Contingency Sum: 
 
Anticipated Final Cost: 
 
 
Reason for Contract Exceeding the Approved Sum: 
 
 
 
 
 
 
 
 
 
 
 
Recommendation: 
 
That Contact No. [number] 
 
For: [name]  
 
Be extended by the amount of $[amount] to $[amount] 
 
_____________________________________________________________________________  
 
 
Recommended: _______________________  
 
 Approved: __________________  Date: ____________________  
 
 Approved: __________________  Date: ____________________  
 
 Approved: __________________  Date: ____________________  
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No. 36 

Tender Document Authorisation 
 
 
 
 
 
Contract No: 
 
Title: 
 
 
 Name: Signature: Date: 
 
 
Prepared 
 
 
Reviewed 
 
 
Authorised 
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No. 37 
Contractor Feedback Letter 

 
[DATE] 
 
 
 
Attention [name] 
 
[Address] 
 
 
 
 
 
 
 
Dear Sir 
 
Contract No. <number> for <name> 
 
Please find attached the “Appraisal of Contractor’s Performance” form for your recently 
completed contract [name].  These evaluations are kept on file and may be used as a basis 
for future tender evaluation. 

Also enclosed is a Contractor Feedback Report. 

The purpose of this report is: 

1 To provide the Contractor with an opportunity to assess the documents, procedures 
and personnel associated with this contract and; 

 
2 To help Council monitor and assess the views of the contracting industry in respect of 

these matters. 
 
The information you provide will assist the Council to undertake actions to improve Council 
performance and contractor satisfaction.  If you wish to dispute any of the comments made 
on the Appraisal, or add further comments of your own, please do so on the Feedback 
Report. 

Please complete the report carefully and forward to the Council, Attention [Contracts 
Administration Officer].  It will be placed on file with our copy of the completed Appraisal 
Form. 

Yours faithfully 
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No. 38 
Contractor’s Feedback Report 

 

Contract No: For: 

Contractor: Contractor’s Rep 

Engineer: Engineer’s Rep: 
(or main Environment Bay of Plenty Contact) 

 
The purpose of this report is: 
 
1 to provide the Contractor with an opportunity to assess the documents, procedures and 

personnel associated with this contract, and 
 
2 to help Council monitor and assess the views of the contracting industry in respect of 

these matters. 
 
The information you provide will assist the Council to undertake actions to improve Council 
performance and contractor satisfaction.  Please complete this report carefully and forward to 
the Council, attention [ Contracts Administration Officer ]. 
 
 
Use the following scale to measure your satisfaction with the various contractual issues listed 
below. 
 
As an example of how to use the scale – if you feel you are not satisfied with an issue, that it 
is not up to the expectation you have about it, you would respond with maybe a 2 rating.  And 
if you are really dissatisfied, you would give it a 1 rating.  On the other hand, if the Council’s 
performance on an issue is better than you would have expected, you would probably 
answer with a 4 rating, or if exceptional you would give it a 5. 
 

Much worse 
than expected 

About as 
expected 

Much better than 
expected 

Don’t Know Not Applicable 

1 2 3 4 5 6 7 
 
Example: Using the scale above, how do you rate…. 
 
 The overall quality and clarify of instructions received 

(2 indicates that the quality and clarity of the instructions received was below what was 
expected of the Council) 

 
 
Using the scale above, how do you rate… (note that comments on questions can be made on 
page 2) 
 

 (a) The amount of time allowed (tender period) to price the work. 
 

 (b) The overall quality and clarity of the Tender Documents, taking everything into 
account. 

 (c) The overall quality and clarity of instructions received. 
 

 (d) The time taken to process progress payments. 
 

2 
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 (e) The Engineer’s Representative’s handling of contractual issues, disputes, 
variations and requests for time extensions. 

 
 (f) The overall performance of the Engineer’s Representative, taking everything into 

account. 
 

 (g) The opportunity for you to show innovation and initiative. 
 

 (h) The time frame (contract period) allowed for the completion of the work. 
 

 (i) The overall standards of quality and performance on this contract compared to 
other Environment Bay of Plenty contracts you have been a party to, taking 
everything into account. 

 
 (j) The overall standards of quality and performance on this contract compared to 

other non Environment Bay of Plenty contracts you have been a part to, taking 
everything into account. 

 
 
 
If you have any comments on any of the above issues, or other issues, please make them 
below. 
 
 

Question No. Comments 

  

  

  

  

  

 
How did you find out about this contract?  (Please tick the appropriate box) 
 
 __________________ NZ Govt & Local Body Tender 

(Newspaper please name) 
 
 NZ Herald Documents mailed automatically 
 
 
 Tenders Gazette Tender advertisement faxed to us 
 
 
Signed: _____________________________  
 
On behalf of: __________________________________________  
  (the Contractor) 
 
Date: _____________________________  
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No. 39 
Consultant Feedback Letter 

 
 
[DATE] 
 
 
 
 
 
 
 
 
 
 
 
 
Dear Sir 
 
CONTRACT NO. 
 
Please find enclosed the “Appraisal of Consultant’s Performance” form for your recently 
completed contract for [name of contract].  These evaluations are kept on file and may be 
used as a basis for future tender evaluation. 
 
Also enclosed is a Consultant Feedback Report. 
 
The purpose of this report is: 
 
1 To provide the Consultant with an opportunity to assess the documents, procedures 

and personnel associated with this contract and; 
 
2 To help Council monitor and assess the views of the contracting industry in respect of 

these matters. 
 
The information you provide will assist the Council to undertake actions to improve Council 
performance and consultant satisfaction.  If you wish to dispute any of the comments made 
on the Appraisal, or add further comments of your own, please do son the Feedback Report. 
 
Please complete the report carefully and forward to the Council, Attention [Contracts 
Administration Officer].  It will be placed on file with our copy of the completed Appraisal 
Form. 
 
Yours faithfully 
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No. 40 
 

Consultant’s Feedback Report 
 
Contract No: For: 

Consultant:  

Project Manager:  
 
The purpose of this report is: 
 
1 to provide the Consultant with an opportunity to assess the documents, procedures and 

personnel associated with this contract, and 
 
2 to help Council monitor and assess the views of the consulting industry in respect of 

these matters. 
 
The information you provide will assist the Council to undertake actions to improve Council 
performance and contractor satisfaction.  Please complete the report carefully and forward to 
the Council, attention [Contracts Administration Officer]. 
 
 
Use the following scale to measure your satisfaction with the various contractual 
issues listed below. 
 
As an example of how to use the scale – if you feel you are not satisfied with an issue, that it 
is not up to the expectation you have about it, you would respond with maybe a 2 rating.  And 
if you are really dissatisfied, you would give it a 1 rating.  On the other hand, if the Council’s 
performance on an issue is better than you would have expected, you would probably 
answer with a 4 rating, or if exceptional you would give it a 5. 
 

Much worse 
than expected 

About as 
expected 

Much better than 
expected Don’t Know Not Applicable 

1 2 3 4 5 6 7 

 
Example: Using the scale above, how do you rate…. 
 
 The overall quality and clarify of instructions received 

(2 indicates that the quality and clarity of the instructions received was below what was 
expected of the Council) 

 
 
Using the scale above, how do you rate… (note that comments on questions can be made on 
page 2) 
 
 
 (a) The amount of time allowed (tender period) to price the work. 

 
 (b) The overall quality and clarity of the Tender Documents, taking everything into 

account. 

 

2 

 

 



338 Environment Bay of Plenty 

November 2006 Contracts Manual- Last Updated on 24/06/10 3:55 p.m. 

 
(c) The overall quality and clarity of instructions received. 

(d) The time taken to process progress payments 

 (e) The Engineer’s Representative’s handling of contractual issues, disputes, 
variations and requests for time extensions. 

  (f) The overall performance of the Engineer’s Representative, taking everything 
into account. 

  (g) The opportunity for you to show innovation and initiative. 

  (h) The time frame (contract period) allowed for the completion of the work. 

 

  (i) The overall standards of quality and performance on this contract compared to 
other non Environment Bay of Plenty contracts you have been a party to, 
taking everything into account. 

(j) Non Environment Bay of Plenty 

If you have any comments on any of the above issues, or other issues, please make them 
below. 
 
 

Question No. Comments 

  

  

  

  

  

 
How did you find out about this contract?  (Please tick the appropriate box) 
 
 __________________________ NZ Govt & Local Body Tender 
 [newspaper please name] 
 
 NZ Herald Documents mailed automatically 
 
 
 Tenders Gazette Tender advertisement faxed to us 
 
 
Signed: _____________________________  
 
On behalf of: __________________________________________  
  (the Contractor) 
 
Date: _____________________________  
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No. 41 
Contract Document Checklist 

 
Contract Name: ____________________________________________________________  
 
 

 
No. Task Action Required Checked Date 

1 Tender Recommendation 
Form 

Complete and obtain appropriate 
signatories  ______

  Copy (signed) to Administration 
Manager for Works Committee 
Report 

 ______

2 Tender Acceptance Letter Complete and obtain Group 
Manager’s signature  ______

3 Tender Acceptance Fax Complete and fax to successful 
Contractor along with Tender 
Acceptance Letter (and for 
Professional Services contracts 
include the Tender Evaluation 
Sheet of the Successful 
Tenderer) 

 ______

4 Unsuccessful Tender Advice 
Letters 

Letter and return of tender 
deposit to all unsuccessful 
Tenderers (and for Professional 
Services contracts include the 
appropriate Tenderers Tender 
Evaluation Sheet) 

 ______

  Forward all unsuccessful tenders 
information to Records for filing 
into a pocket file 

 ______

5 Contract Summary Form Complete form in access 
database  ______

  Attach a copy of Contract 
Summary Form to Tender 
Recommendation and insert into 
Engineers File 

 ______

  Sellotape a copy of Contract 
Summary Form onto front cover 
of Contract file 

 ______

6 Tenderers Form Complete form in access 
database (Tenderers) of all 
Tenderers and prices 

 ______

7 Deposits Return Document deposit to 
successful Tenderer.  Bank 
Tender deposit of successful 
tender. 

 ______

CONTRACT DOCUMENT CHECKLIST 
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